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PREFACE TO THE SECOND EDITION. 


A Seconp Edition of my Tagore Law Lectures having 
been called for, I have taken the opportunity to carefully 
revise the former work. About one hundred and fifty 
eases have been added, and I trust the book will be found 
up to date. The title has been slightly altered so as to 
accentuate fully the distinction between the two branches 
of the subject—Estoppel by Representation and Res 
Judicata. I have attempted throughout to present the law 
as it is actually in force in British India, and to assist 
practitioners. 





me to hope that the work has not altogether failed in its 


object. l 
In the present edition the width of the — — 


been slightly increased, thereby lessening the — a 


— J 


—— 
» A= = 





i kd a Ba 
zarate 
j * — 
— 
A — =a 
a * ae ES 
— = . << 
es ed ee 
p eae e 
= pe 
* — * 
“> =o 
—— 
— 
— 
8 


















Norah 
——— 
aot ig 
alee | 
—— 
— tere 
tar Ta 
— 
p? a4 =t 
BSF 
m 
— 
— 
KENS e 
+ sgt ee 
* — 
— — 
— F 
ee 
* — 
a —— 
> 2 
K — | 
F <4 J R | 
p “= | 
AS > e B 
—— | 
*** 
* R 
K eri 
* — 
— f ing 
— Dl 
N * — 
Pe oe — — 
ag Be gs tS 
—— — 
tne T e 
Sho AGS = * 
Bie a Pap... 
CAJ 4 — 
oF S VAS "ad 
pire —— tia > a 
ve" = — 
sP int -+ vea 
~ ee Lom — 
Pell Ae a 
— — 
1. — 
— > “hg 
S al ~ ALS, 
aa, — viii 
> — * po 
- — ~ te ace x 
care) S —— 
ù — — 
ee . 2" 
mn N — 
> — —* — — 
F he << ees 
K EP r * 
—— ok, ERE 
. — 
—— 
ra —— | 
4 


iti eee: onl 
The rapid sale of the first edition leads = č 









PREFACE TO THE FIRST EDITION. 


Tue following pages contain the substance of sixteen 
Tagore Law Lectures delivered in the months of Novem- 
ber, December, and January last. 

The literature of the subject consists of :—(1) Mr. Bige- 
low’s Treatise on the Law of Estoppel and its Application 
in Practice. [5th Ed., Boston: Little, Brown & Co., 
_ 1890]; (2) The Law of Estoppel, Everest and Strode. 
[London: Stevens and Sons, 1884]; (3) An Essay on 
the Principles of Estoppel. [London: Maxwell and Son, 
1888]; all of which have been consulted, and to which 
the author desires to express his obligations. 

It will, however, be observed that a new departure has 
been made in the present arrangement and treatment of 
the Law of Estoppel. As to this a word of explanation 
is necessary. 

The two branches of Estoppel rest upon different prin- 
ciples. Estoppel by Representation consists of an infinite 
number of applications of the doctrine of changed situa- 
tions, and, in view of the recent important decision of the 
Judicial Committee in Sarat Chunder Dey v. Gopal Chun- 
der Laha, is capable of a more extended application. 
Estoppel by Judgment, on the other hand, which has 
hitherto been brought into greater prominence in the text- 
books, depends upon the principle of finality in litigation, 
and has its limits clearly defined. ) 

1 I. L. R., 20 Calc., 296; L. R., 19 I. A., 203 [1892]. 





vi PREFACE. 


It is to be observed that the Law of Estoppel in this 
country in no way differs, as to its principles, from the 
present law relating to this subject in England. But, as 
regards Estoppel by Representation, the subject has deve- 
loped irregularly in India, and the Indian cases often fail 
to illustrate important topics. The principal English deci- 
sions have, therefore, been set out, sometimes at consider- 
able length, in view of the fact that the English Reports 
are not always accessible to the practitioner. Estoppel by 
Judgment, on the other hand, is more completely codified 
in this country, and the Indian Case-Law affords ample 
illustration. 

No apology seems to be needed for confining, as far as 
possible, within the limits of the Introductory chapter, the 
historical and obsolete aspects of a subject which has its 
foundations in modern decision. 

For the convenience of readers, the date of each case 
has been placed next after the reference, and also in the 
Table of Cases, and the Index has been made as full and 


complete as possible. 
A. ©. 


CALCUTTA, July 1893. 
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. ES ECLE 2 Be 
BY REPRESENTATION AND RES JUDICATA. 


INTRODUCTION. 


LEADING PRINCIPLES. 


Introductory-—(a) Position of Estoppels in Jurisprudence—Remedial Rights—Estoppels 
as rules of Evidence—Admissions—Representations—Part-Performance—Estoppel 
by Judgment—Merger—({4) Historical Division—Growth of Equitable Estoppel— 
Unpopularity of Estoppels—Estoppel by Record in the Roman Law and at Com- 
mon Law —Estoppel by Deed—Estoppel in Pais—(c) Practical Division— Representa- 
tions—Estoppel by Conduct—Doctrine of Changed Situations—Benami Transac- 

+ tions—Landlord and Tenant—Bailor and Bailee—Licensee of Patent—Vendor and 
` Parchaser—Principal and Acent—Negotiable Instruments—Estoppel in connection 
with Companies—Estoppel by Matter in Writing—Admissions—Admiussions in the 
course of Judicial Proceedings—Estoppel by Judgment—Rule as recognised in 
India—Forum—Parties—Subject Matter—Cause of Action—Judgments in rem-—- 
Foreign Judgments—Treatment of the Subject. 


THE main object of this Introduction is to clear the ground for a Introductory. 
detailed examination of the various branches of the law pervad- 
ed by the doctrines of Estoppel, so as to start with accurate notions 

= as to the limits of the subject." Bearing this in view, it is pro- 
= — in the first piace to define the position of Estoppels in the 

= field of Jurisprudence ; secondly, very briefly to treat of the 
= historical side of the question; and lastly, to lay down as clearly 


T 





— 
* — “The word ‘estop” is often used in 108 [1892h In Sarat Chunder Dey v. Gopal 
| the Indian cases very loosely to denote Chunder Laha, L. R., 19 I. A., 203; L. R., 
obligatio ns which do not rest on Estoppelat 20 Calc., 296 [1892], their Lordships of 
J. Such uses of the word are not counte- the Privy Council have laid down that sec- 
nanced by the definition of Estoppel in tion 115 does not enact anything different 
115 of the Evidence Act.” Suren- from the law of England on the subject of 
h Roy v. Doorga Soondery Dossee, Estoppel by Representation. ? 
— (22): LR I9 LA, 
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the law of 
Civil Proce- 


dure. 


Their postion 
in Jurispru- 
dence, 


Remedial 
rights. 





2 BEADING 


as possible the general scheme of these lectures, 


topic to its appropriate place. 


Estoppels are sometimes regarded as fictitious statements tre 
ed as true, and modern Estoppel has been stated to have be 
established with the deliberate intention of making falsehood tal 
Estoppels are, however, of infinite variet: 
and cannot be manufactured arbitrarily.® . 
apprehending their nature will be to regard them either as rules o 
Evidence,* or as forming a branch of the law of Civil Procedure 


the place of truth. 


(a) Juristic Division. 


The function of Substantive 


liabilities, Adjective law deals with the application of Substant 
law to particular cases, providing a method of a 
of inherence or the person in whom the right resides, against 
person of incidence, or the person against whom the right is ava 
Estoppels come under the head of Adjective law, Estopy 
by REPRESENTATION being a branch of the law of Evidence 
determines what facts are to be proved, and the 
they may be proved, while Estoppel by JupGmenT falls withir 
the class of rules framed for the conduct of legal proceeding 
for the purpose of bringing before the Courts the materials upon 
which the facts are to be proved.® | 


able. 


Rights may further be regarded as antecedent or remedia 
The causes of remedial rights are infringements of antecedent 


PRINCIPLES. 
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The simplest way 
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law being to define rights s 


assisting the pē 


— 
rhic 


manner in whic. 


rights. A remedial right depends for its enforcement upon „th 





2 L. Q. R., Vol. vi, 79. Seethe remarks 
of Jessel, M.R., in General Finance, &c. Co. 
v. Liberator, L. R., 10 Ch. D., 15 (20) 
[1878]. ‘* The whole doctrine of estoppel 
of this kind, which is a fictitious statement 
treated as true, might have been founded 
in reason, but I am not sure that it was. 
There is another kind of estoppel—Estoppel 
by Representation—which is founded upon 
reason, andit is founded upon decision also.” 
See also per Bramwell, L. J., in Simm 
v. Anglo-American Telegraph Co., &c., L. 
R., 5 Q. B. D., 202 [1879]. * An estoppel 
may be said to exist where a person is com- 
pelled to admit that to be true which is 











2 Per Garth, C. J., in Ganges Man 
turing Co. v. Sourujmull, I. L. R., & Ca 
669 [1880]. 

8 Per Chittye J., in Colonial Bani 
Hepworth, L. R., 36 Ch. D., 36 [1887]. 

* Estoppel is treated in ren x 
on Evidence under the head of con 
sive as opposed to disputable p * r 
tions. See Pitt Taylor, Sth — * 
p. 114. | 

5 See Sita Ram v. Amir Begu 
8 AN., 325 (331) 8$6]; - 
Kishan Lal, I. L. R, 11 — 
_ [1888]. — 2 
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JURISTIC DIVISION. 3 


bower. of the State ; and Adjective law prescribes the mode in 
which the assistance ot the State is to be invoked, that is, the 
steps which have to be taken in order to set in motion the 
machinery of the law-courts. Thus Adjective law comprises rules 
for the following purposes :—! 


(a) Selection of jurisdiction and an appropriate tribunal. 

(b) Summoning the defendant and the witnesses. 

(c) Informing the Court by means of pleadings of the nature 
of the plaintiffs claim and of the defence set up. 

(d) Settlement of issues narrowing the scope of the proceed- 
ings to certain definite points upon which the parties 
are at Issue. 

(e) Framing rules of EVIDENCE as to the way in which the facts 
are to be proved upon which each party endeavours at 
the hearing to maintain the truth of his view of the case. 

(f) The Jcpement by which the Court decides the matters in 
litigation. 

(g) The procedure in appeal. 

(A) Execution, or the means by which the successful party 
may obtain the assistance of the State to carry the 
judgment in his favour into effect. 


T 


The position of Estoppels in the law of Evidence is that of PEAY 
personal disqualifications filling up a gap in the evidence? and miles of 
operating so as to prevent either party from proving certain facts 
in judicial proceedings. The object of judicial proceedings is to 


=_= ascertain rights and liabilities which are dependent on and arise a 2 va 








— out of facts, which again are either facts in issue or relevant to | > om 
‘the issue. Before an alleged fact can be treated as existing so as . — 

ty allow the Court*to draw inferences from it, the fact must be — 
— properly proved, and the instrament by which a Court is convinced © : “a a 
S35 ofthe existence of a fact is evidence.? In certain cases a party to 2 


= ee g will be precluded or estopped from denying the truth — 
— a matter — he has — caused o or Lappe per — 


—— Chapter XY. be : —— ae 1872), — 


as peen oka Ch, — ———— driden 
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4 LEADING PRINCIPLES. 


effective where an action must succeed or fail if the defendant ori 
plaintiff is prevented from disputing a particular fact alleged. 

In this connection it is necessary to explain what is an Admis-" 
sion. ADMISSIONS are statements suggesting an inference as to 
facts made under certain circumstances, and are not conclusive 
proof of the matters admitted unless based upon representations of 
such a nature as to give rise to an estoppel, in which case the . 
truth of the admission is not allowed to be denied.' Estoppels, 
regarded as rules of Evidence, are founded upon Representations, 
and are nearly akin to Admissions, being similar in effect but 
more powerful in-degree. 

REPRESENTATIONS may operate as being a part of the transac- 
tions constituting a contract, in which case the estoppel is said 
to be merged in the contract, and may give rise to the rescission 
of the contract obtained by its means or to compensation. A 
Representation may also operate, apart from any contract, as an 
estoppel preventing the person making it from denying its truth — | 
as against any person whose conduct has been influenced by it. = 
Here the statement is binding, - 
ment, as part of the general law of Estoppel. 
may also become actionable as wrongs or may amount to 
criminal offence. It is, however, necessary to point out, and the ~ 
fact should always be borne in mind when dealing with a ques- 
tion of Estoppel by Representation, that a statement in order to 4 
found an estoppel should be clear and unambiguous.* oe 

It should be remembered, too, that Representations only operat -ate 
as estoppels when there has been a Part-performance of some: 


apart from any promise or agree E 
ß— 531 — 
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hypothesis that the defendant is estopped 
from denying the truth of something which 
he has said.” Per Bowen, L. J., in Low 
. Bouverie, 791, 3 Ch., at p. 105. 

2 Evidence Act (I of 1872), ss. 17—31. 

2See Pollock on Contract. Ed. 5, pp. 
505—507. 

3 Per Stephen, J., in Maddison v. Alder- 
son, L. R., 5 Ex. D., 293 [1880]. 

4 ‘t This is an ancient rule as to estoppel 
by statements ina deed, as appears 


= 
- Rolle’s Abr. ‘ Estoppel : ( (P) pl. 1 and 7); 


and was acted upon by Lord Cairns in 
Heath v. Crealock [L. R., 10 Ch., 22 (1874)]. 


In General Finance, d&c., Co. v. Liberator 


es. Vis —— ERSAN n> a: 
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— 
[L. R., 10 Ch. D., 15 (1878)], Sir JJ essel 
followedk thaat Gis and intimated tha 
in his opinion, the doctrine ought r 
extended, there being no reason for pr 
ring one innocent purchaser * ne h 
That certainty of statement is: * 
to maintain an estoppel upon as tater 
not by deed, appears from "re me * > = 
[2 Ex., 654 (1848)], where r = | 

upon the ground that no 1 “easgr 
would have acted on the f 
ments made if they were t a ! r rem 
Per Kay, L. J., in Lowe v. B Be * ie 
'91, 3 Ch., — “see pi 
L. J., at p- — 
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JURISTIC DIVISION. 5 





hat is to say, when the other party has been induced to alter his 
positien by reason of the Representation. 

The position of Estoppel by Jupemenr has next to be considered. pas 
Upon judgment being given, the remedial right belonging to the Merger. 
person of inherence extinguishes itself and becomes merged in a 
new right, and the judgment of a superior Court has, by virtue of 
its conclusiveness, come to be regarded as creative of rights instead 
of merely declaratory of them.' A judgment may be regarded as 
conclusive, either upon the principle that it is such cogent evidence 
that no ayerment to the contrary can prevail against it, or upon 
the more reasonable ground that the object of the suit being s 
obtained as far as possible at that stage, it would be useless and A 
vexatious to subject the defendant to another suit for the purpose 
of attaining the same result. The cause of action is changed into 
matter of record and the inferior remedy is merged in the higher.* 
The rule of Estoppel by Judgment may be simply stated to be 
that the facts actually decided by an issue in one suit and in a 
competent Court cannot be again litigated between the same 
parties, and are conclusive between them for the purpose of ter- 
minating litigation.® 





~ Estoppels in a scheme of J urisprudence may therefore be Classification’ 
presented as follows :— 


I. Positive law means and includes— 
I. Substantive law which defines rights and liabilities. = 
m. Adjective law which enforces remedial rights through 
the instrumentality of the Courts by providing for 
(inter alia) — 
— (a) rules of Evidence limiting the field of enquiry, | | 
(b) the conclusiveness of certain Judgments. | 








*L.Q R., Vol. vi, 82, where it is pointed 


attained so far as it can be at that stage, 
_ oat that similarly a bond instead of proving 


k and it would be useless and vexatious to — — 
~ adebthas come to be regarded as creating subject the defendant to another svit feeeee 
ss @ Hew right. the purpose of obtaining the same result. — oe 
= | King v. Hoare, 13 M. & W., 494 [1844] Hence the legal maxim “Transit in rem `€ 
Per Parke, B. “If there be a breach of judicatam’—the cause of action ischanged = 

_ contract org into matter of record which is of ahigher $= = 










Growth of 


eymtable 
Estoppel. 





6 LEADING PRINCIPLES. 


Il. One branch of the law of Estoppel belongs to the subject oF 
EVIDENCE, and consists of rules disqualifying certain persons 
from denying the truth of representations made by them 
upon the faith of which others have acted. 

ILI. The other branch of the law of Estoppel relates to the con- 
clusiveness of certain JUDGMENTS, and as a part of the law 
of procedure belongs to the division of Adjective law.- 
The rule of procedure, however, which declares that two 
actions cannot be brought for the same cause, passes by 
merger into a rule of Substantive law, the right upon 
which thé judgment is founded being merged and destroy- 
ed in the right created by the judgment itself. 


(6) Historical Division. 
The Common Law doctrine of Estoppel is stated by Vice-Chan- 


cellor Bacon to have been a device to which the Common Law 

Courts resorted to strengthen and lengthen their arm and by tactics _ 
of special pleading to obtain for themselves the power which the 

Court of Chancery could exercise without foreign assistance." 
the result technicalities of a confusing and oppressive character 
were created, and men were often entrapped by formal statements — 
By degrees, however, the sound and = 


and unguarded admissions. 






Ins 
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reasonable principle was established that men should be enabled and | — 


encouraged to put faith in the 
fellows.* 


The principle upon which the modern doctrine of Estop- — 





conduct and statements of their 


pel by Representation rests is that of common honesty and go od 


faith, which in reality tends to maintain right and justiee anc | the z 


any suit cannot be again litigated between 
the same parties and are evidence between 
them, and that conclusive, upon a different 
principle and for the purpose of terminat- 
ing litigation.” Per Parke, B., p. 681. See 
Code of Civil Procedure (Act XIV of 1882), 
ss. 13, 14; Evidence Act (I of 1872), ss. 
40—42. 

2 Keate v. Phillips, L. R., 18 Ch. D., 560 
(577) (A881). This remark of I'acon, V.C., 
appears to throw a flood of light upona 


= very difficult subject. The Vice-Chan- 
-~ eellor observes further that the doctrine 
(tenet ee Boe — that mitted. 
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doctrine of Representations s zavity. 
a modern sense Estoppel may pr ab 


regarded asa wholly SmI J r ct 
See Jorden v. Money, 5 zs ie hs 
[1854]; Citizens’ Bank of L 
National Bank of New Or 
and I. A., 35 (360) [187815 
L. R., "91, $Ch., 82. 

—* Q. R., Vol. i, 127. In — 
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#nforcement of contracts which men enter into with each other— 
one af the great objects of all law.! As will presently be shewn, 
the doctrine of Estoppel by Representation founded upon contract 
was practically unknown in the time of Lord Coke. Now, however 
a doctrine which was formerly condemned as odious, and consider- 
ed to make rather against than on the side of truth, has been 
expounded by Courts of Equity in a wise and liberal spirit to the 


promotion of confidence in business transactions and the dis- 
couragement of fraud. 


Some of the d/cta of the English Judges arranged in chrono- 
logical order will serve to illustrate the gradual recognition of 
the — of — in Pais, or by Bie eh 


— - — — — — — —ñ— — — —— — — — — — — 


* Per Baron Martin in Cuthbertson v. ing by,—a doctrine which seems to me to 
Irving, 4 H. & N., 753 [1859], or as Eyre, have been carried to a dreadful extent.”— 
C. J., puts it.—‘* This all proceeds uponan ‘* The doctrine of Estoppel, though now to 
orgumentum ad hominem, itis saying you a great extent obsolete, was well known in 
have the title but you shall not be heard ancient times,” per Martin, B., in Swan v. 
in a Court of Justice to enforce it against North British Australasian Co., 7 H. & N., 
faith and good conscience.” Collins v. Gti [1862]. ‘* The doctrine established by 
Martin, 1 Bos & Pul., 651 [1797]. the cases of Pickard v. Sears and Freeman 

#**Estoppels are so-called because a v. Cooke isa most useful one, and I should 
man’s act or aceeptance stoppeth orcloseth be sorry to see it narrowed or frittered 
his month to allege or plead the truth.” away.” Per Mellor, J., in Swan v. North 
Co. Litt. 352a. See also 3524.—‘“‘ Estoppels British Australasian Co., 2 H. & C., 177 
are odious and not to be construed or rais- [1863]. ‘‘In various forms the law has 
ed by implication.” Palmer v. Eins, 2 always held men to their own acts and re- 
Ld. Raym.. 1553 [1728]. ‘‘The law of presentations where the interests of others 
Estoppel is not so unjost or absurd as it have been affected by them.” Per Wilde, 
has been too much the custom to repre- B., in Sean v. North British Australasian 
sent,” per Taunton, J., in Bowman v. Tay- Co., 7T H. & N., 632 [1863]. Mellor, J., in 
lor, 2 Ad. & E., 291 [1834]. In Howard v. Board v. Board, L. R., 9 Q. B., 48 (54) 
Hudson, 2 El. & B., 1 [1853], Lord Camp- [1872], sveaks of ‘‘the wholesome doc- 
bell speaking of ‘‘ what is called an Estop- trine of estoppel.”—‘‘ Sometimes there is 
pel” says: ‘‘It is not quite properly so- a degree of odium thrown upon the doc- 
called but it operates asa bar to receiving trine of Estoppel, because the same word is 
evidence. Like the ancitnt Estoppel this used occasionally in a very technical sense, 
conclusion shuts out the truth and is odious and the doctrine of Estoppel im pais has 
and must be strictly made ont.” Wight- even been thought to deserve some of the 
man, J., added, ‘‘I prefer not to use the odium of the more technical classes of 
word ‘estopped.”” But Crompton, J., homologation. But the moment the doc- 
observed, “‘I do not think an Estoppel of trine is looked at in its true light it will be 
this kind is always odious ; in many cases found to be a most equitable one, and one 
I think it extremely equitable to act upon without which, in fact, the law of the 
the doctrige. The rule (as explained in country could not be satisfactorily adminis- 
Pickard v. Sears and Freeman v. Cooke) tered.” Per Lord Blackburn, in Burkin- 


takes in all the important commercial shaw v. Nicholls, L. R., 3 Ap. Cas., at P- : 


1026 [1878]. ‘‘Estoppels are odious, and è 
e eee C. J., observes, ** Nor the doctrine should never be applied | — 


B thoi any Estoppel in pais or by stand- without a necessity for it. Se never dan ba — 


cases.” In Lewis v. Clifton, 14 C. B. (N. 


Unpopularity 


> of Estoppels. 


Recognition of 
their utility. 
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LEADING PRINCIPLES. 


At Common Law there were three kinds of Estoppel—(a) bi 
Record, (b) by Deed, (c) in Pais. 

Estoppel by Record is derived from the principle recognised in 
the Roman Law, res judicata pro veritate accipitur, a matter once 
decided is to be taken for truth, the principle being that when 
there has once been a judicial determination of a cause agitated 
between real parties upon which a real interest has been settled! 
the decision operates as a bar to a re-litigation of the same matter 
so that a multiplicity of suits may be avoided. 

Actions in the time of Gaius (A.D. 150) were either statutable 
(judicia legitima) instituted at Rome or within the first milestone, 
or supported by magisterial power (imperio continentia) under the 
authority of the prætor. The institution of an action belonging 
to the former class operated as an extinctive bar (¢pso jure) to a 
subsequent action on the same question, the original obligation 
being extinguished by novation. In the case of actions deriving 
their force from the przetorship, the original obligation continued 
so that a second action might be brought, but plaintiff could be 
repelled by the counteracting plea of previous judgment (exceptio 
rei judicatae) or pending litigation (erceptio rei in judicium deductae).* 

The principle upon which the rule proceeded was to prevent im 
terminable litigation and the embarrassment of contrary decisions: 


[=n nn — — — — — — — — — — — — — — 


applied except in cases where the person 
against whom it is used has so conducted 
himself, either in what he has said or done, 
or failed to say or do, that he would, unless 
estopped, be saying something contrary to 
his former conduct in what he had said or 
done, or failed to say or do.” Per Bram- 
well, L. J., in Barendale v. Bennett, L. R., 
3 Q. B. D., 529 [1878]. ‘‘I do not wish to 
speak against the principle of estoppels, 
for I do not know how the business of life 
could go on, unless the law recognised 
their existence ; but an estoppel may be 
said to exist, where a person is compelled 
to admit that to be true which is not true 
and to act upon a theory which is contrary 
to the truth. Ido not undertake to give 
an exhaustive definition, but that formula 
nearly approaches a current definition of 
Estoppel.” Per Bramwell, L. J., in Simm 
v. Anglo-American Telegraph Co., L. R., 5 
Q. B. D., 188 (202). [1879]. 


‘The doc- 


trine of Estoppel was recognised in the 
Courts of Common Law just as much as it 


was in the Courts of Equity, and it seems 


to me that an estoppel gives no title to 
that which is the subject-matter of estop- 
pel. The estoppel assumes that the reality 
is contrary to that which the person is 
estopped from denying, and the estoppel 
has no effect at ak upon the reality of the 
circumstances. . I am speaking now 
of the estoppels which arise upon transac- 
tions in business or in daily life.” Per 
Brett, L. J., in Simm v. — — 
Telegraph Co., at p 206. 

1 Per argumentum in Duchess of King- 
ston’s case, approved in Bandon, Earl of v. 
Becher, 3 Cl. & F., 510 (1835). 
v. Humphrey, L. R., 14 Q. B. D., 141 (148) 
[1884]. 


Brunsden — 


2 Gaius Inst., Book ILI, Tit. 181, “Book 
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fo aliter modus litium multiplicatus summam atque inexplicabilem 


E> - = . > — s > 
E faciat difficultatem maxime si diversae pronuncientur,! and hence 
i the maxim that judicial decisions should be assumed to be true.? 


The plea of previous judgment was recognised as a bar whenever 

the same question of right was renewed between the same parties 

by whatever form of action. “ If the question be asked,” says a 

„writer in the Digest, “ does this plea work injustice, it is necessary 

to see whether the subject-matter is the same, whether the relief 

claimed is the same, and whether the parties occupy the same posi- 
—— tion as in the former suit. Unless all these are identical the 
; matter is of a different nature.’”* 

In the time of Justinian res judicata had ceased to have an 
extinctive operation (ipso jure) and only generated an exceptio 
or counteractive plea, novation no longer operating. On the 
other hand, the rules governing the exceptio rei judicatae became 
of a more liberal and beneficial character, having in view the 
object of preventing multiplicity of suits. ‘The operation of the 
plea,” says Mr. Poste,® “ was not less powerful or less extensive, 
but made more completely conformable to equity.” 

Estoppel by Judgment or Record is a part of the Common Res judicata 
: Law of England. ‘The rolls being the records or memorials of Las ae 
_ the Judges of the Courts of Record import in them such incontrol- 
lable credit and verity as they admit no averment, plea or proof to 
the contrary......, and the reason hereof is apparent, for otherwise 
there should never be any end of controversies which should be 
= inconvenient.”® “The rule of the ancient Common Law,” as 
remarked in a recent case, “is that where one is barred in any 
= action, real or personal, by judgment, demurrer, confession, or 
7 a „verdict, he is barred as to that or the like action of the like nature 
= for the same thing for ever.”7 “It has been well said,” says Lord 
— — | Coke i in a note to Ferrer’s case,* “ interest reipublicae’ ut sit finis 














— — one. 44, 2, 6. eadem conditio personarum, quae nisi 
— es judicata pro veritate accipitur. omnia concurrunt, alia res est. Dig. 44, 2, ; 
tio rei judicatae obstat quotiens 12—14. ; y 23 
- personas eadem quaestiore- * Poste’s Gaius, 2nd ed., p. 579. 
ole genere judicii. Dig. 44, © Coke Inst., 260. 3 l 
— 1 Per Bowen, L. J., in Brunsden v, l — 
quaertur haec exceptio noceat necne, Humphrey, L. R., 14 Q. B. D., 149 e W 
radi i — sit, quantitas [1834]. — — 
jus: et an cadem ¢ causa petendi et ° Coke, 9a. 
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litium, otherwise great oppression might be done under colour an 






pretence of law.” The principle is frequently stated in the fo 
of another legal proverb nemo debet bis vexari pro eadem causa) ` 
The ground upon which estoppels of this kind appear to have 
been enforced at first is that of the sanctity of the Record. During 
the time that a suit was pending the record was presumed to reside 
in the breast of the Judges and in their remembrance, and the roll, 
was alterable during that time as the Judges might direct, but 
when that term had elapsed the roll itself became the record.’ The 
wider principle of the Roman Law was afterwards gradually 
recognised, and in the time of Coke the two principles are seen 
existing side by side. At the same time other principles came to 
be applied, limiting the conclusive effect of the record. Thus the 
record did not operate conclusively where the truth appeared on 
the same record,® or where the thing averred was consistent with 
the record, or where the record was not certain,’ or was founded 
upon an assumption,® or was not material, or where there were 
competing estoppels.* These and other rules were applied not only 
to Estoppel by Record but to other kinds of estoppel. As regards 
Estoppel by Record, however, the leading doctrines became settled 
at an early date, and their extension to different classes of actions 
took place gradually, the difficulty in applying the main principle’ 
in each individual instance being to ascertain how far the cause 
which was being litigated afresh was the same cause in substance — 


with that which had been the subject of the previous suit.5 be" 
In connection with this subject it is necessary to keep distinct — 
and separate three things : (a) The Record strictly so-called which 
is the testimony of the Court itself and is conclusive as rega dar: 
what has taken place at the trial and exclusive of every other kind = 
of evidence on the subject, except in certain cases a properly — 
certified copy. (b) An admission made in a Court of Record 7 which — 
amounts to an acknowledgment in the presence of the Court, the | 


consequence of which is that the party making the admission is 


» s 7 <.. 












~ 


3 Brunsden v. Humphrey, L. R., 14 Q. 
B. D., 147. Humphrey, L. R., 14 Q. 

2 Coke Inst., 260. 1884]. — 

e Coke Inst., 352A. © See Coke Rep., 71a. Plowd., — * 

* Estoppel against estoppel setteth the 7 Glany. viii, 5. — ee 
matter at large, Coke Inst., 352b. 
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- for certain purposes precluded from denying it. (¢) Judgments 

of Courts of Record which are conclusive against the parties them- 
= selves and sometimes operate against the world at large.! 
= Judgments may further be considered as being Domestic or 
£- Foreign, and in rem or in personam. The latter division will be 
considered first. 
- According to the Roman idea when an action rested upon Real and 
23 “obligation it was personal, when on a right of proprietorship it was E EUa E the 
real. Some claims were advanced against all men, others pri- N 


marily against particular men.? Real actions were those which 

























asserted jura in rem or rights to certain forbearances corresponding 
with a duty imposed upon all the world, while personal actions 
= were brought to enforce rights against determinate persons The 
notion of persons as well as things was involved in both. Jura in 
— = “rem were founded upon property, status, or servitude,* jura in 
— personam being obligations arising out of contract or delict where a 
oo was the subject of the right.® 
It appears, however, that adjudications in rem were not con- 
hered at first as binding upon all the world, this idea being 
= not formally adopted in the Institutes or by the leading jurists,® 
E principle being first clearly recognised in the Civil Law.? 
Real actions in the English Law were actions claiming property - 
E ip an immoyeable thing, while a claim of property in a moveable 
a made by a personal action. A third class of actions where the — 
status of a person or of a thing was determined came to be treated — 
== jas actions zz rem, namely, the judgments of Probate, Divorce, 
E Ad —— and Insolvency Courts. 
_ For the purposes of the subject before us, judgments in rem Judgments _ 
S in remand i in — 
= — ma ay be described as those which are conclusive against all the © personam, 
5 l, judgments in personam being those which are binding — eas 
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Siod l- Q R., Vol- vi, 82-35: vel altius wnai, vel 
2, > Sir Barnes Peacock in Kanhya IV,38 | — 
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Judgments 
Domestic and 
Foreign. 


Foregi n 
Judgments. 


ty Deed. 


- founded on contract, the meaning of the term being that the partial 


_ 1565 (159) {1870}. the Superioxity of Written Evidence ” 
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Judgments may also be considered as Domestic or “Foreign. 
Foreign Court is a Court situated beyond the limits of British | 
India and not having authority in British India, nor established 
by the Governor-General in Council, and a Foreign Judgment 
is the judgment of such a Court.! A Domestic Judgment, fol- 
lowing the above definition, is a jadgment other than a Foreign 
Judgment. 

In discussing the subject of Res Judicata, Foreign Judgments i t 
rem as well as in personam will be considered apart from Domestig 
Judgments. The principle upon which Foreign Judgments are. 
enforced by suit is different to what is loosely called comity,’ 
and proceeds rather upon the ground that the judgment of a 
Foreign Court of competent jurisdiction imposes on the defendant 
a duty or obligation which the Courts of this country are bound to` 
enforce. Foreign Judgments in rem came to be enforced first 
from motives of policy rather than comity, while foreign Judgments 
in personam were at first regarded only as prima facie evidence of 
a debt and liable to be impeached.* 

The rule of Estoppel by Deed arose from the solemnity of the 
transaction which was regarded as an infallible method of estab- 
lishing the fact that certain legal duties had been created. The 
parties having agreed to bind themselves by an act of peculia 7 
importance and solemnity, they were held to be precluded from 
denying its effect not merely as to the interests conveyed but also, 
as regards matters recited. The rule rested practically upon the 
idea that written evidence was of a higher character than verbal t 
evidence, and when this idea came to be discredited in time, — 
attempts were made to discover a new foundation for the rule’ ; 
The tendency has gradually gained in force toeregard estoppel < 


have agreed, for the purposes of a particular transaction, to treat 
certain facts as true.’ = 





* AS 
2 Act XIV of 1852, s. 2. s$ See Pollock on Contract, Ed. 5, 131. | 
2 Shibshby v. Westenholz, L. R., 6 Q. B., © L. Q. R., Vol. vi, p. 75, anarie "CO 





3 Russel v. Smyth, 9 M. & W., 810 [1842]; which deserves careful study. 
Williams v. Jones, 13 M. & W., 628 (633) 1L. Q. R, Vol. vi, i. 
(1845). i 8 Horton v. Westminster Im 
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} RP stoppel by Deed has been expressly discountenanced by the 
y rts gf British India where the art of conveyancing has been 
nd is of a very simple character.! Estoppel does, however, fre- 


diuently arise from written agreements or from assent thereto, 










= -¥which is in reality a form of estoppel by conduct and is based upon 
4 ontraet or agreement. In some cases, however, it need scarcely 
_ See pointed out that nothing more than an admission arises. The 


_ Stabject will be considered hereafter.? 
% Estoppel in pais as known to the Common Law was of an (ə Estoppel iz 
entirely different character to the Estoppel in pais of the present — 
dlay. In the time of Lord Coke, there were five kinds? of Estoppel 
din pais arising out of: (1) liverie ; (2) entry ; (3) acceptance ; 
(4) partition; and (5) acceptance of an estate.* These acts in 
} ais, as pointed out oy Mr. Bigelow, possessed the same conclusive 
characteristics as the Estoppel by Record or by Deed, the only rule 
cof Estoppel known at this time being that by Deed. The feoffment 
itself at one time was an act in pais, and possessed a higher effect 
#ts an estoppel than the deed which was employed to perpetuate its 
( sxistence or to transfer a reversion in the same land when held 
lby a tenant of the feoffor. Feoffment was, however, abolished by 
i f: ithe Statute of Frauds. Estoppel in cases of partition appears to 
Taave arisen out of the Common Law daty of co-tenants to aid one 
_ another in protecting the common estate, it being incompatible 
= ¥with their duty to each other for either of them to set up an ad- 
verse title. This form of Estoppel exists in British India at the 
__-Joresent day and will be considered hereafter. The only other one 
/of these early forms of estoppel which has survived is that by 
— acceptance of rent, vhich originally applied to the case of a feoff- | 
— ment without writing, that is to say, in the case of a tenant holding : 


zt: 





ot - *Gokaldas Gopaldas v: Puramal Prem-  * These were all “acts which anciently 
: ha uk das, I. L. R., 10 Calc., 1035 [1834]; really were, and in contemplation of law 
_—_  Zemindar Srimatu Gourevallaba v. Virappa have always continued to be, acts of noto- 
AES 2 Mad. B-C, 174 [1864], and see riety not less formal and binding than the 
ee” għ v. Lalji Mal, I. L. R., 1 All., execution of a deed ; whether a party had | id 
40 ; opal Law v. Blacquière, or had not concurred in an act of this per =a 
— 37 [1869]; Donzelle v. sort was deemed a matter which there could g 
 Kedarna Chuckerbutty, 7 B. L. R., 720 be no difficulty in ascertaining, and then 
_ (1871) ; Kedarnath Chuckerbutty v. Donzelle, the legal consequences followed.” Per 
OW Parke, B., in Lyon v. Reed, 13 M. & W., 
— p- 309 [1844]. 
we? — eee ee * Coke Inst., 352a. 
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The modern estoppel bf 


sion of the premises, dis- 





over after the lease by deed had — 
the tenant who may not, while in posse 
and may be, 

The growth 


and application of the doctrine of Representation will be explained, 


pute his landlord's title, is founded upon contract, 


regarded as the origin and root of equitable estoppel. 


hereafter.! 
The development of Estoppels in their historical order may bd 
shown as follows :— 
(1) At Common Law there were three kinds— 
(a) by Record. 

i. The recerd of any proceeding in one of the King’s — 
was conclusive evidence that such a proceeding had taken 
place. 

ii. Admissions made in Courts of Record sometimes operated 

as estoppels. 

iii. Matters adjudicated upon by a competent Court betwee 

parties were held conclusive as between the same partie 

This is the rule of re 

judicata as laid down in ss. 13 and 14 of the Code of 
Civil Procedure. 

(è) by Deed arising out of the solemnity of the transaction. 

(e) in Pais springing from (i) liverie ; (ji) entry ; (iii) accep 
ance of rent ; (iv) partition ; (vy) acceptance of an esta 
by feoffment. Of these (i), (ji), and (iii) are obsolete 
(iy) still exists, and out of (v) has sprung the estoppe 
of a tenant to deny his landlord’s title which is reall 
founded on contract. 


in any subsequent proceeding. 








(2) In Equity the doctrines of Representation and Part-per- 
formance have been extended so as to create the modern 
law of Estoppel. Representations may operate in the 
following ways? :— 

(a) A false statement may create a pone ate obligation as 
being part of a contract. 

(b) Though unconnected with any contract it may under the 
general law of Estoppel create an obligation “analogous 
to contract. 3 - 


SSeS ee — — 


4 Part I, Chapter I. Alderson v. Maddison, Le. R., 5, Ex. D: » 293 
2 Pollock on orts, 2nd ed., 248, and see [1580). 
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(c) If ineapable of being regarded in one or more of these 
. “ ways it may afford a cause of action in tort for deceit. 
(d) It may in either of the above cases further give rise to an 

offence punishable by the criminal law. 

(3) Admissions may or may not operate as estoppels. 

The subject will then be divided as follows :— 

I. Modern or Equitable Estoppel which is founded upon Re- — 
presentations and arises out of contract or relations 
analogous to contract. The subject will be considered 

| under the following branches :— 
(a) Estoppel by conduct. , 
() Estoppels arising out of documents or written agreements. 
(c) Admissions operating “as estoppels including admissions 
made in the course of judicial proceedings. 
II. Estoppel by Judgment including— 
(a) Domestic Judgments in personam. 
(b) Judgments in rem. 


(c) Foreign Judgments in personam. 


(c) Practical Division. 
I.— EQUITABLE EstoppEL.—Represéntations. 


"It has been seen that an estoppel may arise out of a false statement Estoppel by 
z d > à Representa- 
which is a term in a contract, and if unconnected with any contract, tion. 
may nevertheless create. an obligation analogous to contract.! 
A Contract arises when an agreement becomes enforceable at 
law.* While the parties to an agreement are still in the stage 
of negotiation, and before an agreement is come to, they may be 
regarded as proceeding upon a common platform made up of repre- 
Sentations on both sides. When they once agree upon the same 
thing in the same sènse, a binding contract results.* 
Upon general principles a man may not avoid or withdraw 
from a contract once deliberately entered into, but it is still open to 
him to show that his consent was obtained by representations - 
amounting to a fraud. He may then insist that the contract should 
receive that interpretation which he was led to believe would be 
` placed upon it at the time the contract was made.* The causes 
U Per Stephen, J., in Alderson v. Mad- * Ib., § 13. 


don, L. R., 5 Ex. D., 293 [1880]. s Ib., § 19. 
S Act IX of 1872, § 2 (A). 
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which will set equity in motion in his favour are fraud an] 
misrepresentation : but these are not sufficient unless the, part 
deceived has been led to alter his position.’ He may then ele 
to declare the contract void, or he may insist upon its performaneé 
according to the fair construction of the representations upor 
which he was induced to act. But negligence on his part, wher 


he might with due care have discovered the real truth of the matter 
will disentitle him to relief in equity.* 
The rule of Estoppel by Conduct carries these principles a step 


further. 


pel can arise. 


1 ** Nobody ouzht to be estopped from 
averring the truth or asserting a just de- 
mand, unless by his acts or words or neglect 
his now averring the truth or asserting the 
demand would work some wrong to some 
other person who has been induced to do 
something, or to abstain from doing some- 
thing, by reason of what he has said or 
done or omitted to say or do.”—£x parte 
Adamson. In re Collis, L. R., 8 Ch. D., 
807 (817) [1878]. 

3 “But the moment the doctrine is 
looked at, will be found to be a most equi- 
table one, and one in fact without which 
the law of the country could not be satis- 
factorily administered. When a person 
makes to another the representation, ‘I 


take upon myself to say that such things 
do exist, and — act upon the basis 


Bers; 5 
eee 
T 

Sa 

- 

po- 

> 


Upon the general grounds of faith and good conscience 
a person who, by his declaration, act or omission, has caused 
another to believe in a certain state of things and to act upon hi 
belief, is precluded from denying the truth of that which by hi 
conduct he has caused the other to believe to be true. 
appear that there was on the one side a misrepresentation as 
or a concealment of, material facts made wilfully or even uninte 
tionally to a person ignorant of the truth of the matter. 
must further be the probability that the latter should act upon the 
representation, and he must in fact so act upon it before an esto 
The misrepresentation need not be made in expres 
terms, and is frequently scarcely to be described as a misrepreser 
tation at all, but may be implied from the general conduct of the 
party making it, and it will be sufficient to shew that, under the 
circumstances, any reasonable man would be deceived.5 . 































It mu 
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There 


What is 


that they do exist,’ and the other man do 
really act upon that basis, it seems to m 
that it is of the very essence of justice that 
between those two parties, their Tigh bs 
should be regulated by that- „conventions 
state of facts which the two parties ag ee 
to make the basis of their action.” — Pe: 
Lord Blackburn in Burkinshaw v. Nicholls, 
L. R., 3 Ap. Ca., 1004 (1026) [1878]. — 
In re British Farmers’ Pure Linseed Cate 
Co., L. R., 7 Ch. D., 533 (539) 0878. 

s “Ttisa very old head of equity t tha E 


son going to deal in a matter of i 
upon the faith of that re ri * 
former shall make that representation 


if he —— a 
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chiefly to be looked to is not the motive with which the represen- 
tation is made, nor the state of knowledge of the party making it, 
but the effect of the representation and the position of the person 
who was induced to act.! The essence of the matter is that the 
latter has been misled. 

But it must be recollected that an estoppel of this kind cannot — 

form the basis of an action, and is only a rule of Evidence, and 
this fact distinguishes the case of estoppel from those cases where 
the effect of a negligent or innocent misrepresentation has been so 
much diseussed.* And the old rule that estoppels to be effective 
must be clearly made out applies with peculiar force in this coun- 
try. It has been often said that the language or conduct upon 
which an estoppel is based must be unambiguous and unequivocal, 
This does not mean that either the language or the conduct must 
be such that it cannot possibly be open to different constructions, 
but only that it must be such as will be reasonably understood in a 
particular sense by the person to whom it is addressed.? 

A very common case in this country is that of the owner or Esotppel by 
mortgagee of property standing by and allowing an intending founded upon 
purchaser to deal with it under the belief that it belongs to some ?*Nduet. 
one else, and to advance money to third parties upon the security 
of the property, or to buy it of them for good consideration.* The 
doctrine of acquiescence to which this class of cases is referable is 
founded upon conduct. 

Where a person takes a conveyance of estate in name of another, Benami 
and while constituting such person the legal owner also allows him *®™*2¢ts. 
to appear to all the world as the sole equitable owner, he cannot 
turn round upon one who has honestly dealt with such person on 
the faith of his apparent ownership, and set up the secret trust in his 
own favour.‘ 

In connection with this subject the effect of arrangements made 

in fraud of creditors, as between the colluding parties, requires 











_ ““ The principle applies to every case where ter on Representations, Part I, Chapter I. 

on confidence is acquired and abused, where 2 See Derry v. Peek, L. R., 14 Ap. Ca, 

|= _ Confidence is Feposed and betrayed.”—Per 337 [1889]. 

= Lord Kingsdown, at p. 779. * Per Bowen, L. J., in Low v. Bouverie, 
| i Sarat Chunder Dey v. Gopal Chunder L. R., '91, 3 Ch., 106. 

— Laha, L. Es 19. T A, 203 [1892]. The * Part I, Chapters I, II. 

|= bject is very fully discussed in the chap- 5 Part I, Chapter II. 
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examination. The subject will be further considered in connectic 

























with Matter in Writing.’ - 
The doctrine of Acquiescence also applies to cases where a bine 
ing family arrangement has been entered into for the purpose 
effecting a partition or distribution of family property, or to recog 
nise its disposition or management ; and of a similar nature is th 
ease where an adoption though invalid, has been recognised b > 
long and active acquiescence, so that it would be inequitable # 
insist upon its invalidity.* * 
Trust. In the cases above enumerated the relation between the partid 
appears to be òne of trust rather than of contract. By far th 
Estoppels clas- most numerous cases, however, arise out of contractual relations ¢ 


sifiex accord- 
— the relations analogous to contract, and it will be conducive to. 


transactions 


eatof which Clearer apprehension of the subject if the cases are — 
——— reference to the transactions out of which they arise. — 
The estoppels between Landlord and Tenant arise out of tl 
Landlord and contract between the parties. Where the relation of Landlord an 
Tenant has been created, the lessee is not allowed to question ii 

lessor’s title during the continuance of the tenancy, though he ma 

confess and avoid it by shewing that the tenancy hasexpired. T 

same rule applies to persons claiming through the tenant or cc 

ing into possession by license of the person in possession. T 
relationship of Landlord and Tenant may be inferred from | 

payment of rent, attornment, or other circumstances, but it is ape 

to the tenant to shew mistake. The question frequently aris 

from whom has the tenant derived possession, and the tenant 1 m 

under certain circumstances shew that the title is not in ı the la ; 

lord but in some other person. The estoppel — A 

is a kind of estoppel by title, and arises where the tess bas 

that he is entitled to a specific estate, and the lessee up OL 
assumption that such an estate was to pass, but — a 

estate did in fact pass. The grant, in such a case, Ba i — 

any after-acquired interest of the grantor. Another esto ppel na 


ep a —RX — 4 
arise where a landlord allows tenants to erect | buildings on th 


——— aa 
ment or license to that effect.’ 


a Pie ore Part Chapter X. i S Chapter’ 
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`” The case of a Licensee of a Patent is very analogous to that of Licensee of 
| a tenant. He has contracted with the licensor for the use of the 
invention without regard to the fact whether it can be sustained 
upon litigation. He may, however, show that the patent has 
expired. It is eonceived that similar principles may apply in the 
case of trade-mark and copyright. Reported cases upon this sub- 
ject are infrequent in India, but numerous instances may occur in 
the transaction of mercantile business.! 
7 An estoppel also arises in the case of Bailor and Bailee upon the Bailor and 
analogy of the preceding eases. A bailee is not permitted to deny — 
that his bailor had, at the time the bailment commenced, authority 
to make the bailment, but he may shew that the bailor’s title has 
expired, or that some other person is the owner of the goods. If 
the bailee delivers the goods bailed to the real owner, he may, as 
against the bailor, shew that such a person had a right to them. 
* Thhis is called pleading the jus tertii.” 
4 Various forms of estoppel under the Contract Act arising out Vendor and 
A of the relation of Vendor and Purchaser will require examina- A R 
tion. A vendor, who has recognised in certain ways the title of a 
subsequent purchaser for value by leading the latter to suppose = 
i that he has assented to the sub-sale may be precluded from assert- 
i ing his lien. The principle here appears to be analogous to that 
=~ ~ applied in the ease of dealings by an ostensible owner with immove- 
able property. In connection with this subject the construction | 3 
_ placed by the Courts upon sections 98 and 108 of the Contract Act fe 
_ has to be noticed. In this chapter will be considered, in connec- — 
Re tion with section 234 of the same Act, the ease of a vendor, who by : JE 
WeSC precluded himself from suing either a principal or an as 
t. T octrine of election is another form of saying that a — 
mar n 1 Ly yu ot approbate and reprobate in respect of the same matter, 
—— ad n ce ərtain cases an election will be implied from conduct.” 
5 — t in cases of estoppel in connection with Principal and Principal an 
t, and H 'artners, have been dealt with together. The — ri 
> in — cases is that a principal whose negligence has 
nt to cheat a third party acting with ordinary 
ible for the acts of such agent, and a retired — — 
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dormant partner whose eonduct has caused third persons to dea 
with the firm upon his credit is precluded from denying the 
authority of the ostensible partners to bind him. The question here — 
is whether an ostensible authority can be inferred from the circums 
stances. The lability, to a principal, of persons who have dealt 
with the agent also requires notice, and the liability of an agen& ~ 
who has induced others to contract with him by representing him * 
self to be the authorised agent of another, will be discussed peo * 
the ground of warranty or estoppel in connection with section 235 ; 
of the Contract Act. Some other estoppels will also be noticed." | 
The estoppels in connection with Negotiable Instruments? and a 
Companies? present problems of considerable difficulty which can- PE 
not be here enumerated. They will be discussed at some leng ER 
in succeeding chapters. It has been thought advisable to deal — 
a separate chapter with Estoppel arising out of Matter in Writing. — 
Estoppel by Deed in its technical sense, as above pointed out, te 
eannot be said to have been fully recognised in this country, and — 
the estoppel which arises out of written agreements or from assent 
thereto, is, when analysed, found to be a form of Estoppel by © | 
Contract. The attitude of the Courts towards Estoppel by Deed, — 
and the main rules which appear to be applicable when a quest on g 
of estoppel arises in connection with documents, will be discussed, 
and certain other subjects presented which may be conveniently | 
treated in this connection.* ote 
Passing from the subject of Estoppel by Representation to that 
of Estoppel by Judgment, it would seem that Admissions in na] 
course of Judicial Proceedings® form the connecting link betwee 
the two branches of Estoppel. An admission, which is similar mp in 
effect, though less in degree than an Estoppel by Representation 
may be defined as a statement or course of conduct giving rise te 
presumptions varying in degree as to their force and effect, and 
sometimes at the most raising an inference as to the existence of a 
certain state of facts which the party against whom the admissio1 
is being used is at liberty to rebut by evidence, at other time as 
dispensing with all evidence by slewing: that ha. — oe y 
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admitted and is conclusive upon the point at issue. In the latter 
case the admission has given birth to an estoppel, and the doctrine 
being set in motion all further enquiry zpso facto ceases. 
Admissions in this country frequently arise out of statements or Admissions 


— made in the 
conduct in the course of judicial proceedings, in the pleadings, or course of 


by way of argument or evidence, or in any way so as to make out — 
a definite case relied on by the party responsible for the admission. 
The rule has been stated to be that such statements or conduct can 
only work an estoppel as between the parties or their representa- 
tives as to such material facts as have been found affirmatively to 
warrant the judgment of the Court upon the issues joined ; and 
the other party must also have been induced to alter his position." 
Where the admission has not resulted in affecting the legal status of 
the parties, or is erroneous, it will only be taken as evidence against 
the party making it. If this definition be correct, the matter is not 
far removed from Estoppel by Judgment. But it would appear 
that all conclusive admissions are based upon Representations and 
are to be referred to Conduct, and in this view of the matter the 
subject is closely allied to Estoppel by Representation. 

Where parties haye allowed a suit to be conducted upon a certain 
assumption in the lower Court, they will not be allowed in appeal 
to recede from their admissions. 

An estoppel may also.arise out of the bond fide compromise of Compromise 
legal claims pendente lite, provided the agreement upon which the — 
decree was obtained has been performed on the one side. So an 
undertaking not to appeal, given in good faith, and founded upon 
sufficient consideration, (provided it is not an agreement to oust 
the jurisdiction of the Courts,) will work an estoppel. 


IL—EsTorreL BY JUDGMENT. 


THE subject of Res Judicata remains to be considered. The rule, Res Judicata. 
as recognised and acted upon in England and other civilised countries 
in Europe, is that in order to make an adjudication in one suit a 
bar to the plaintiff's proceeding in another it must be shewn— 


re = (1) that the parties are the same in both suits ; 











E2 


LEADING PRINCIPLES. 


(3) that the grounds upon which the claim is founded are t 
same ; and 7 























(4) that the character in which the parties sue or are sued 


* the same.! ` á 
Daiheus of The rule is laid down as follows in the Duchess of Kingstor 
ingston’s t 


case. ease (1776) by Sir William de Grey? :—‘ From the variety 
cases relative to judgments being given in evidence in civil suits 

these two deductions seem to follow as generally true: first, tha 

the judgment of a Court of concurrent jurisdiction directly upor 

the point, is as a plea, a bar, or as evidence, conclusive, betweer 

the same parties upon the same matter directly in question ir 

another Court ; secondly, that the judgment of a Court of ex 

clusive jurisdiction directly upon the point is in like manne 

conclusive upon the same matter between the same parties comir 
incidentally in question in another Court for a different 4 purp rst 

But neither the judgment of a concurrent or exclusive j jurisdictior 

is evidence of any matter which comes collaterally in qu ‘ion 

though within their jurisdiction, nor of any matter incidentally 
cognisable, nor of any matter to be inferred by argument from 

the judgment.” í 

And the rule is concisely stated by Lord Kenyon, C. Ta I 

Greathead v. Bromley.* “Now if an action be brought, and tl 

merits of the question discussed between the parties and a a fins 

judgment obtained by either, the parties are concluded, and ca al 

not canvass the same question again in another action, althougl 

perhaps some objection or argument might have been urged u 1por 

the first trial which would have led to a different judgmen T > 

Recognition There is nothing technical or peculiar to the law of Englanc 
— in this doctrine ; it is recognised by the Civil — 


1 Per Garth, C. J., in Denobundhoo vw. Hossein Bus Kies, 7BLR 
Chowdhry v. Kristomenee Dossee, I. L, R., [1871]; section ane — 35 
— 2 Calc., 152 (157) [1876]. follows :— “The — 

S — * Chief Justice of the Common Pleas, cognizance of £ —F 
ee eee afterwards Lord Walsingbam. of action which shall 
ARAA — * Smith’s Leading Cases, 9th ed., Vol. ii, — — Jo — 
-pp. 813, S14, diction in a former s u ty 

= 317 East., 456 [1798] ss parties or ane TAR en parties 
* Bet VETE oF 180, — * 
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in the Code of 1859, the Courts in India recognised the rule and 

applied it in a great number of cases, and the re-enactment of 

the provision in the Code of 1877 appears to have been made with 

the intention of embodying in sections 12 and 13 of that Code, * 
the law then in force in India, instead of the imperfect provision 

in section 2 of Act VIII of 1859.: The provision in the 

"present Code Spgs very nearly with that in the Code of 

1877. 

The doctrine of res judicata requires to be considered first Judgments iz 
with reference to judgments in personam, that is, binding upon — 
individuals and not upon the world at large: Adopting the 
division in Denobundhoo Chowdhry’s case the subject falls into 
four different topics: (a) forum; (b) parties; (e) subject-matter ; 

(d) cause of action. 

(a) Forum.2—The decision in the former case must have been Forum. 

a final decision of a Court of competent jurisdiction. Competent 

to try means competent to try with conclusive effect,? and is to 

be construed with reference to the jurisdiction of the Court at the 

time the suit was brought.‘ Competent is equivalent practically 

to concurrent, and means a Court which has jurisdiction over the 

matter in the subsequent suit in which the decision is sought to 

be used as conclusive. Concurrent jurisdiction means concurrent 

as regards pecuniary limit as well as subject-matter, otherwise the 

lowest Court in India might determine finally and without appeal = 
the title to the greatest estate in the Indian Empire. A decision ——— 
- is final? when it is such that the Court making it could not alter | 


= (except on review) on the application of a party or reconsider | : — 
= 4 Sibi of its own motion, and a decision open to appeal may be final — 
— until: the appeal is made. The Court must have exercised its — = 





= z i — mind and come to a conclusion that one side i is right and 
pronon — a decision roel 
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(b) Parties." 
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A decree obtained without fraud binds the parties 
to a suit, their privies, and representatives. 


Section 13 of the 


Code* recognises decrees or judgments as binding upon the parties 
to a suit or persons claiming under those parties, or, in the language 
of the English law, their privies. Persons represented by the parties, 
as, for instance, those interested in the estate of a testator or intestate, 
or the members of a joint-family, are not expressly recognised.. 
Strangers to a suit are in no way affected -by the decision unless 


it is within the lhmited class 
mn rem. 


hereafter. 


of cases known as judgments 


The effect of Fraud upon judgments will be considered 


(c) Subject-matier*—The thing sought to be recovered in both 
sults (idem corpus, quantitas eadem) must be the same, or, in other 
words, the matter in respect of which res judicata is said to operate 
so as to bar a subsequent suit must have been directly and sub- 


stantially in issue in the former suit.* 


The matter must not be inci- 


dentally or collaterally in issue, or subsidiary to the main question, or 
merely to be inferred by argument,® but must have been alleged by 
one party in the former suit and either denied or admitted expressly 
or impliedly by the other, and any matter which might and ought 
to have been made ground for defence or attack in that suit must 
be deemed to have been directly and substantially in issue.’ 

(d) Cause of action.®—The cause of action must be the same 


(eadem causa petendi), that is, the grounds which are the founda- 
tion of the right to sue (¢dem jus), in other words, the remedial 
right by which relief is claimed, must have been the same in both 
eases ; and any relief claimed in the plaint which is not expressly 
granted by the decree in the former suit must be deemed to 


have been refused.’ 


The expression ‘‘ cause of action” is to be 


construed with reference to the substance rather than the form of 





2 Part II, Chapter III. 

2 **No Court shall try any suit or issue 
in which the matter directly and substan- 
tially in issue has beendirectly and substan- 
tially in issue in a former suit between the 
same parties or between parties under 
whom they or any of them claim, litigating 
under the same title, in a Court of juris- 
diction competent to try such subsequent 
suit or tbe suit in which such issue has 
been subsequently raised, and has been 
hesra and finally decided by such Court.” 





8 Part II, Chapters IV and V. 

* Act XIV of 1882, s. 13. 

$ Run Bahadur Singh v. Lucho Koer, 
I. ER; 11 Cale., 301 ; L. R., 121. A., 23 
[1884]; Musst. Edun v. Musst. Bechun, 8 
W. R., 175 (179) [1867]. z 

© Act XIV of 1882, s. 13, Expl. i. | 

17}. Expl. ii. That is to say, matters 
constructively in issue. 


3 Part II, Chapter I. © 
® Act XIV of 1882, s. 13, Explanation © 
iii, 
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the action,’ and refers to the media upon which the plaintiff asks 


the Court to arrive at a conclusion in his favour ; 


;? the precise 


form in which the action is brought being immaterial, provided 


the same right and title was substantially in issue in both suits.® 
Judgments in rem, in the sense that the findings and grounds 


Judgment 


in rem, 


of decision bind inter omnes, are probably to be regarded as 
limited to one class of cases—the adjudications of Admiralty 
Courts in prize causes where all the world are regarded as being 


parties.* 


Since the decision of the Appeal Court in De Mora v. 


Concha® and of the House of Lords in Concha v. Concha,® it will 


in all probability be held that 


the generally received kinds of 


judgments in rem, with the one exception above noticed, operate 
in rem against all persofis only so far as the judgment itself is 
concerned, and beyond the judgment only parties and their privies 


will be within the estoppel.’ 


In Jogendro Deb Roykut v. Funindro Deb Roykut®? the Judicial 
Committee observed : “ Their Lordships do not think it necessary 
to embarrass themselves with much discussion with respect to 


the nature of a judgment in rem, technically so called. 


It appears 


to them extremely doubtful whether there exists in India (exclu- 
sive of the particular jurisdictions which are exercised by the 
High Courts in matters of probate and the like, and which in the 
case of war might be exercised in matters of prize) any ordinary 
Court capable of giving, what can be called technically a judgment 





1 Rajah of Pitteupur v. Sri Raja Row 
Buchi Sittaya Guru, L. R., 12 I. A, 16 
[1884]; Soorjomonee Dayee v. Suddanund 
Mohapatter, 12 B. L. R., 304 [1873]. 


i 
4 
“ 







ae dg It was 
beld approving the decision of the Court 
- eal that an unnecessary finding of 
Conrt as to the domicile of a 
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that a necessary finding as to the capacity 
of the testator in a probate cause was 
not conclusive in an action between one 
of the parties to the probate cause and 
a third person who held a deed from the 
testator. 
7 See an instructive note on the subject 
by Mr. Bigelow in the Law Quarterly Re- 
view, Vol. ii, 406. The history and position | 
of judgments in rem in this country prior 4 
to the Evidence Act is noticed in the — 
Chapter on Judgments in rem, Part II, 








Chapter VII. See Yarakalammav. Anakala io, Saar 
Naramma, 2 Mad. H. C. R., 276 [1864]: | — 
see also Kanhya Lall v. Radha Churn, 7 Ta i 


Ww. R., 338 [1867]; Jogendro Deb Roykut 
v. Funindro Deb Roykut, 14 M. I. A., 373 
[1871] ; Akmedbhoy v. Vulleebhoy, I. L. ey 
6 Bom., 703 [1882]. 

° 14 M. I. A., 373 [1871]. 
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w rem” This view had been previously taken by Sir 
Peacock in Aanige Lal v. Radha Churn.’ a case with referen 
te which <ectien 41 of the Evidence Act was framed. 
The subject of jadgments fm rem is considered farther below 
For the purposes of the present chapter it is sufficient to sta 
that a jadgment, order, or decree, in order to operate m rem mu 
be a final jadgment of a competent Court made in the exercise 
Probate, Matrimonial, Admiralty or Insolvency Jurisdiction. 
shonli, however, be premised that the expression “ —— 
com ix nowhere used in the Evidence Act. 


Farvin Foreign jadgments fe personam have frequently been enfi 
pricments «+ 
— by suit in this country, being considered to impose a duty | 


obligation which the Courts are bound t@give effect to. The 
on this «abject, with one exception to be noticed hereafter, 
followed the precedents hid down by the English Courts. 

English Case-law mast therefore be referred to when any 
point arises for decision. There are, however, enactments relai 
to foreign judgments, the method of enforcing them by suit, a 
the cases in which they may be pleaded as a bar to suits.* 
addition to the ordinary doctrines of res judicata, there are ce 
special rales applicable to foreign judgments whieh will have 


e The general rules relating to the enforcement of foreign juc 
x ments are that the judgment must conclusively establish the € 


and must be final and analterable in the Court which pronounce 
it before it can operate as res judicata ; and if this is the ease è 
judgment cannot be re-examined upon the merits to shew t 
Court was in error on the facts or the law ; fraud ‘and want | 
CT jurisdiction, however, are good grounds for —— = 
— jadgment. See 










3 H A somewhat different set of rules is applicable 

= jodgment is pleaded by way of defence to a suit; snch a jt 
— may be attacked upon the merits or as disclosing e1 

x * 


well as upon the ground of frand or as contrary to n 
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— the short foregoing sketch the limits of the subject may 


$ w seep. The development of the doctrines of Estoppel in this 


country has followed the course of business, and the conditions of 


life with which the Courts have to deal, and many new applications 
of the doctrines have arisen. The law is chiefly Case-law un- 


ineumbered by frequent Legislative interference. The doctrines 
of Estoppel as introduced into India have been from the first 
worked with a disregard of pure technicality and with a view to 
their beneficial application. Codification has grown ont of, and 
received shape from, existing Case-law instead of preceding and 
endeavouring to anticipate it. It follows, therefore, that the sub- 
ject stands clear of history, and the old division adopted in 
English and American text-books may be disregarded as technical 
and obsolete, the subject being treated with regard to its natural 
development. An attempt has been made to arrange the cases 
under each branch of the law, and this method will, it is con- 
ceived, conduce to more practical usefulness than the adoption 


of any treatment founded either upon Jurisprudence or History. 


Treatment of 
the subject. 


— 











PART $ 
MODERN OR EQUITABLE ESTOPPEL. 


CHAPTER LI. 


“ESTOPPEL BY REPRESENTATION. 


Doctrine of Derry ¥. Peet [1889] has no application—Estoppel defined in relation ta 
nocent representations— Estoppe! is not a cause of action but a rule of evident 
Lee + Bouverie [1891]—Representations—Doctrine of changed situations—F 
sentation must be of existing facts—The same representation may constitute at 
im a contract and may work an estoppel— Generally amounts to contract or lics 
—Privity—Estoppel by conduct— Effect of representation chiefly to be consider 
Classification according to intention—Propositions in Carr v. London and 
Western Railway Co. [1875]}—Inference from conduct—Proximate cause—Deve 
ment of the —— doctrine—Prctard v. Sears [1837]}—Freeman v. Cooke [184 
Sarat Chuader Dey v. Gopal Chunder Laha [11892]}—Evidence Act, s. 115—Atti 
of the Indian Courts—Gaages Manufacturing Co. v. Sourujmull (1S80}—Gunga & 
v. Hira Singh [1880] and Vishnu v. Krishnan [1883] overruled by the Privy Co E 
f1882}—There may be estoppel without fraud—Authoritative exposition of the d 
trine of estoppel by representation in Sarat Chunder Dey’s case—Classificati 
according to intention, cases presented—Active misrepresentation—IIlustrations 
Conduct of culpable negligence—Sefon v. Lafone [1887]—Coventry v. Great Easte 
Railway Co. [1883}—Carr v. London and North-Western Railway Co. [1875}—Ce 
duct of indifference or acquiescence — Inference from conduct — Acquiescence 
Standing by—Knowledge of legal rights not the true criterion—Sometimes the re 
tion of trust is created. i — 
























The doctrine BEFORE analysing the representations upon which Estoppels : 
oe nS, founded it is necessary to repeat, (and this will keep the subjec 
epost be t clear of the controversy which has taken place upon the — ži 
representa- innocent or negligent representations,) that an estoppel does not 
give rise to a cause of action, but is a rule of evidence by y which 
one party is assisted to relief owing to his — oppe: c 
from denying the truth of something which he has said d or * 
In such a case the estoppel fills up a gap in the ev dence an 1, by 
preventing either plaintiff or defendant from dispu ing a 


fact — becomes effective, either by — the z 
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CHAP. I. | DERRY v. PEEK. 29 
P 


therefore, stands clear of the doctrine established by the House of 
Lords in Derry v. Peek, that a person is not liable upon a false re- 
presentation upon the faith of which another person acts, although 
such representation is negligently made, provided it is made in the 
honest belief that it is true. The two doctrines are of an entirely 
different nature, and it will be seen that a party to a suit may be 
estopped by reason of conduct to which no suspicion of fraud 
attaches, the Courts looking rather to the position of the party 
affected by the representation than to the motives or intentions of 
the party making the representation.* 

The position of estoppels in relation to innocenf representations? Low v. Bou- 
is very clearly defined in the recent case of Low v. Bouverie,* where “e US: 
Lord Justice Kay points ont that, since Freeman v. Cooke, it has 
been recognised that a statement made by a man with the intention 
that it should be acted upon, and which is acted upon according- 
ly, is binding upon him, so that he is precluded from contesting its 
truth, although it was not fraudulently made; and the Lord 
Justice gives the result of the authorities as follows :— 


“1. There has been from ancient time a jurisdiction in Courts Estoppel 
of Equity in certain cases to enforce a personal demand against —— 
one who made an untrue representation upon which he knew that —— 


misre ta- 
the person to whom it was made intended to act, if such person did tions. o 


act upon the faith of it and suffered loss by so acting. 


BST, TM LS a ee 
2 L. R., 14 Ap. Ca., 337 [1889]. at Common Law. 


But Derry v. Peek d 
3 Sarat Chunder Dey v. Gopal Chunder s m2 


cides ; secondly, that in cases such as those 

Laha, L. R., 19 I. A., 203; I. L. R.,20Cale., of which that case was an instance, there is 

296 [1892]. no duty enforceable at law to be careful in 

* Derry v. Peek has recently been explain- the representation which is made. Negli- 

ed inthe Court of Appeal in Angus v. Clif- gent misrepresentation does not certainly 

ford, L. R., ’91, 2 Ch., 449, and in Low amount to deceit, and negligent misrepre- 

v. Bouverie above citeG. In the latter sentation can only amcunt to a cause of 

case Bowen, L. J., observed [L. R., 79], 3 action if there exist a duty to be careful— 

Ch., 105]: “ As to Derry v. Peek, I think, not to give information except after careful 

as we have already had reason more than enquiry. In Derry v. Peek, the House of | 

~ Once to explain, it decides two things, and Lords considered that the circumstances ; 

two things only. First, the point of Com- raised no such duty. It is hardly neces- 

mon Law required no elaboration, namely, sary to point out thatif the duty is assumed 
= _ the point that an action for deceit or fraud, to exist, there must be a remedy for its l 

— properly so-called, would only lie at law for non-performance.......... But Derry v. Pek — 

= a fraudulent misrepresentation—a fraudu- leaves, as [Lord Justice Lindley] has said. 

~ lent allegation that a fact existed which altosether untouched, first of all the case of . 










5 not exist, in the truth of which repre- warranty; and secondly, cases of estoppel.” —— — 
_ sentation the person making it had no L R., ’91, 3 Ch., 82 (111—113). pets: — — 
ine or honest belief. That wasthe rule 42 Ex., 654 [1348]. ee ae — 
S — — 
F $ E — 
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“%2. This was readily done where the representation was frau 
dulently made, in which case an action of deceit would,lie 
law. 

“3. Relief will also be given at Law and in Equity, even thoug 
the representation was innocently made without fraud, in all case 
where the suit will be effective if the defendant is estopped from 
denying the truth of his representation. 

“4. Where there is no estoppel, an innocent misrepresentatio 
will not support an action at law for damages occasioned thereby 

«5. Estoppel is effective where an action must succeed or 
if the defendant er plaintiff is prevented from disputing a pa 
cular fact alleged : for example, if an assign of A sues A’s trusi 
to recover the fund assigned, and the trustee is prevented fre 
denying its existence in his hands ; or at law, if the assign of a 
should sue the alleged debtor, and he was prevented from denyil 
that the debt was due. Or in the converse case, an estoppel ma 
a defence ; as if a joint-stock company were to sue a shareholé 
for calls, and they were estopped from denying that the shares we 
paid up, their action would fail. It is obvious that this rule di 
not apply to an action for deceit. In such an action the plaint 
relies, not on the truth of the statement, but upon its falsehood ; ar 
he is bound to prove not only that the representation was untra 
but also that it was made fraudulently. 

«6. I am not satisfied that relief in the nature of a person 
demand against the defendant has been given in Equity in casé 
which did not involve fraud, or to which this doctrine of estoppe 
would not apply.” 

In the same case Lord Justice Lindley! said :—‘‘ But — 
is not a cause of action—it is a rule of evidence which preclude 
a person from denying the truth of some statement previously 
made by himself ;” and Lord Justice Bowen added? :—* But we 
must be guarded in the way in which we understand the remedy 
when there is an estoppel. Estoppel is only a rule of evider ce 
you cannot found an action upon estoppel. Estoppel is onl i n- 
portant as being one step in the progress towards — a 
hypothesis that the defendant is estopped from ape 
of something which he has said. fe — 


zL R., '91, 3 Cb., 101, — a gay AOR ee oe 
: ; l — eee 
7 * * Se era 
— — bees eh abs i 
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It now becomes necessary to examine more closely the various — 
kinds gf REPRESENTATIONS which may amount to an estoppel. 
It has been seen that representations may operate either as part 

of a contract, or apart from contract under the general law of 
estoppel.! 

In Citizens’ Bank of Louisiana vy. First National Bank of New Doctrine oj 

Orleans Lord Selborne, L. C., describes the foundation of the — — 
doctrine of equitable estoppel by representation® as follows: 
“The foundation of that doctrine, which is a very important one, 
and certainly not one likely to be departed from, is this, that if 
a man dealing with another for value makes statements to him as 
to existing facts, which being stated would affect the contract, and 
without reliance upon which, or without the statement of which, 
the party would not enter into the contract, and which being 
otherwise than as they were stated, would leave the situation after 
the contract different from what it would have been if the repre- 
sentations had not been made ; then the person making those 
representations shall, so far as the powers of a Court of Equity 
extend, be treated as if the representations were true, and shall be 
compelled to make them good. But those must be representations 
concerning existing facts.”* 

The line between contract and estoppel may perhaps be ex- The same re- 





plained by saying that “ most of the cases ..*~ when looked at, Tisy — 
= | tute a term in = 
= — a contract and 


3 “It seems to me that every representa- presentations amounting to an estoppel. A may work an — 
tion, false when made or falsified by the false pretence by which money is obtained — 
event. must operate in one of three ways is an instance of a representation amount- — 
if it is to produce any legal consequences. ing to a crime’’—per Stephen, J., in Alder- a 

. it may be a term in a contract, in son v. Maddison, L. R., 5 Ex. D., 293 (296) ; 

ahy wil eeconting. to [1880]. 1 
circu either render the contract — 6 EK & L A, 352 (360) oS - 
= woidablo or render the pefson making the [1873]. ee. 
3 _ representation liable either to damagesor ® “It is a doctrine not confined to cases 1) 








_ to adeeree that he or his representatives in equity, but one which prevails at ———  ——— 
= shall give effect to the representation. also; and there are, in fact, more cases = = 
‘Secondly, it may operate as an estoppel upon the — ————— samc tn aie Mes > 9S ee 







| Act refers to belief in — 
——— Jaw. c Gundam Venke 
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tion must be 
as to existing 
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- — 
if they de not absolutely amount to contract, come uncommonly 
near iù™! In equity a representation may be so mars asto 


constitute the ground of a contraet. Where a person —— 
representation of what he says he has done, or of some existing 
as an inducement for other persons to act upon it and iey — 
do so act, equity will bind him by such representation treating it * ie 
case an estoppel is available when the ques, =" 
evidence is necessary to further or — 


fac t 
as a contract? In this 


tion arises as to what 








the contentions of the parties. “One and the same statement — 
may well be a deceit, and a breach of contract, and capable of = 
operating as an estoppel." Or if the representation does not = 
amount to a contract, it may still give rise to an estoppel. | = š 


Bat the doctrine of estoppel by representation only — 
to some state of facts alleged to be at 
the time actually in existence, and not to promises de futuro 


to representations as 


which, if binding at all, must 
tracts * 


In most cases in which the doctrine in Pickard v. Sears® has 
been applied, the representation is such as to amount to the 





1 Srowele v. Campéell, L. RR. 5 Ap. 
Ca.. 962 1580] per Lord Blackburn. See 
Pollock on Contract, Sth ed., Appendix, 
Note K. In Zew v. Bowrerie, Lindley, L. 
J., *As pointed out by Lord 
Blackbarn, in Brownlie v. Camptell, the line 
between fraud and warranty is often very 
narrow, and the same observation is true 
of the line between warranty and estoppel. 
Narrow, however, as the line often is the 
three words denote fundamentally different 
legal conceptions which must not be con- 
founded.” L. R., ‘91 3 Ch., 102. 

9 Maunsell v. Hedges White, 4 H. L. Ca, 
1089 (1055) S5] per Lord Cranworth. 


derson, L. R, S Ap. Ca, 467 (473): “ Be- 
sides these there is a class of false represen- 
tations which have no legal effect. These 



























generally be binding as con- 


almost any breach of contract, and may 
involve greater moral guilt ———— = = 
mon frauds, it involves no legal conse- = 
quences, unless the person — = a 
representation not only excites the expec- me è 
tation that it will be fulfilled, but legally 
binds himself to fulfil it, in which c eho 
must, as it seems to me, — allt — 

it. It will, I think, be found — 
difficulties of the subject may be so 
keeping in mind —— 
3 at p. 31) of the different classes of fal alse 
representations” —per Stephen, J., ir * 

son v. Maddison,*L. R., 5 Ex. D., 2 > 

See MrEvoy v. The Drogheda 
Commissioners, 16 W. R. (English), 34 1867 


Cite , R. È of Louisiana ren 


I. A., 352 ——— 
L. C., 185 (213, 4, 5) [185 
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contract or license of the party making it,' 
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and the party availing 


` himself pf the estoppel acquires a right or title thereby against 


the party making the representation.* It is necessary that there Estoppel 
should be privity between the parties, that is to say, an estoppel is 


only available between the parties to the representation, and those 
claiming under them,’ and estoppels must also be mutual’. 
‘The rule is generally stated with reference to the conduct of the Estoppel by 


person making the representation. “‘If any person by actual een 


expressions so conducts himself that another may reasonably infer 
the existence of an agreement or license, whether the party intends 
- that he should do so or not, it has the effect that the party using 
the language or so conducting himself cannot afterwards gainsay 


the reasonable inference to be drawn from his words or conduct. 


775 


binds parties 
and privies. 


Representations in connection with estoppel have generally been Effect of re- 


classified according to the intention or motive of the person 
A person may be prevented from denying a cer- 


making them. 


tain state of facts if he has made either a fraudulent misrepresent- 
ation, or made a false statement without fraud but negligently, or 





1 Per Parke, B., in Freeman v. Cooke, 2 
Ex., 654 [1848]: “No doubt unless the 
representation amounts to an agreement or 
license or is understood by the party to 
whom it is made as amounting to that, 
the rule would not apply.” Cornish v. 
Abington, 4 H. & N., 555 [1859]. ‘“‘If you 
choose to say, and to say without enquiry, 
€I warrant that,’ that is a contract. If 
you say, ‘I know it,’ and if you say that in 
= order to save the trouble of inquiring, that 
isa false representation—you are saying 
what is false, to induce them to act upon 
c it.” Brownlie v. Campbell, L. R., 5 Ap. Ca., 
— 953 [1880]. Per Lord Blackburn: ‘‘ Estop- 
== pel only applies to a contract inter partes, 
— and it is not competent to parties to estop 
= Px themselves or anybody else in the face of 
—— = A an Act of Parliament ”—per Bacon, V. C., 
in Barrow’s case, L. F 14 Ch. D., 432 (441) 
a. — 
= — x Per Cotton, L.J., in Simm v. —— 

merican Telegraph Co., L. R.. 5Q. B.D 
— 188 (213) (1870) 


rine 


Lah dh baa 






















ha 


— apine; E E, 4 Ch. D., 


as an estoppel. The 
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A matter which is res inter alios 





oe 1E} & B., his 


(1853). In Board v. Board, L. R., 9 Q. B. 

48 [1973], R A, a tenant by the curtesy, 
having nothing to devise, made a will, 
leaving the property to R for life, with 
remainder to W in fee. R entered as 
devisee and let the defendant into posses- 
sion. The plaintiff, the assignee of W, 
brought an ejectment. The Court of 
Queen’s Bench held that the defendant 
being privy in estate to R, who claimed 
under the will, was subject to all the estop- 
pels which would have estopped R, and 
could not say that the will was void and 
that, the heir-at-law being barred, R had 
acquired the fee by twenty years’ undis- 
turbed possession. * It is contrary to the 
law of estoppel,” said Blackburn, J., ‘‘ that 
he who has obtained possession under and 
in furtherance of the title of a devisor 
should say that such title is defective.”— 
See Ranga Rau v. Bhavayammi, I. L. R. 
17 Mad., 473 [1894]; Syud Ameer Ali v. 
Syef Ali, 5 W. R., 289 [1866]. 

4 Spencer v. Williams, L. R, 2P. & M., 
230 (237) [1871] ; Heane v. ———— — 
577 (586) 1829]. 

5 Cornish v. Abington, 4 E; &N., 555 
(650) [1859]. —— 


presentation is 
chiefiy to be 
considered. 
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has made a false representation without fraud or negli 


But it appears 


making it, 


Representations in connection with estoppel may, for — JU — 
be classified according to the (a) deli 
berate representation with knowledge of its falsehood of the p 
(b) conduct of culpable wien ot J 
the party making the representation ; 
ence of the party making the representation.’ 
The propositions laid down in Carr v. The London and on rth- 
Western Railway Co.* may be reduced to the above classification. 
These propositions may be paraphrased shortly as follows :=— _ es 
A, by words or conduct, wilfully endeavours to cause ie 


poses of this discussion, 


making the representation ; 


REPRESENTATION. 











a z5 aid’ 


to be more correct to say that the — nining 
element in all such cases is not the motive with which the re me 
sentation was made, or the state of knowledge of the part: 
but the efect of the representation as myn e 
another person to act on the faith of it.’ 


a 
> 
J ix 


F 


Sa 
ied my —— 
mi! Wr 


(e) indifference or = 


— Y 
lieve in a certain state of facts which A knows to be false. T hon 


if B believes in that state of things and acts upon his b 
A having knowingly made a false statement, is ——— T om 


averring afterwards that such a 
exist.® 


A, by conduct of culpable negligence calculated to lead E 
the belief of a certain state of facts, causes B to so believe 





2 Per Brett, M. R., in Seton v. La/jone, 
L. R., 19 Q. B. D., 70 [1887]. 

® Sarat Charder Dey v. Gopal Chunder 
Laka, L. R., 19 I. A., 208; I. L. R., 20 Calc., 
296 [1892]. 

* If a person makes to another, either 
in express terms or by conduct, a material 
or definite statement of fact which is false, 
intending that person to rely on it, and he 
does rely on it, and is thereby damaged, 
then the person m»king the statement is 
liable to make compensation to the person 
to whom it is made : (a) if it is false to the 
knowledge of the person making it; (4) 
if it is untrue in fact and made recklessly : 
(c) if it is untrue in fact and not believed 
to be true, or believed to be true without 
any reasonable grounds. See the remarks 


of Lopes, L. J., in Peek v. Derry, L. R., 


37 Ch. D., 541 (585) [1887], as to ‘‘ misre- 
presentations fraudulent in ————— 
of law.” 















state of things did not in | 


*<‘“Estoppels may arise, on vario 
all of which the Judgment in car 
London and North-Western Rawo 
[L. R., 10 C. P., 307] endeavours to 
and each of the grounds on whic — 
toppel may arise, there stated, is intenc 
to be independent and excl us iv ya 
others. An estoppel — r oe 
give a cause OF action — af faot 
from denying a certain s fa 
ground of estoppel is wher 
a fraudulent representatic — 
man acts upon it to hi ; detrin ar 
other may be where a man _ makes 
statement negligently, _ — gh wi 
ete rcumstances 


_ 
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La 


vy — 
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to act by mistake upon such belief to his prejudice, such conduct 
of culpable negligence on A’s part being the proximate cause of 
B’s'so acting. Then A cannot be heard afterwards, as against B, 
to shew that the state of facts referred to did not exist.! 
Two propositions remain to be classified under the third head. 
A, either in express terms or by conduct, makes a representa- 
tion to B of the existence of a certain state of facts which he 
either does not believe to be true or has no positive belief either 
way, but nevertheless he intends it to be acted upon in a certain 
way. B does so act to his damage in that belief. Then A is 
estopped from denying the existence of that state of, facts. 
A so conducts himself that a reasonable man would take his 
conduct to mean a certain true representation of facts intended 
— to be acted on in a particular way. B does so act in that belief 
to his damage. Then A may not deny that the facts were as 
represented.® 


In the case of Sarat Chunder Dey v. Gopal Chunder Laha* 


their Lordships of the Privy Council point out that there may be 
statements made, and which have induced another party to do 
that which he would have otherwise abstained from doing, which 
cannot properly be characterised as misrepresentations at all, 
where the conduct of one party has led another to draw certain 
inferences, and to act upon such inferences. “If a party uses 
language which, in the ordinary course of business and the general 
sense in which words are understood, conveys a certain meaning, 
he cannot afterwards say he is not bound, if another, so under- 
standing it, has acted upon it.”® And where a person has con- 
ducted himself so as to mislead another, he cannot gainsay the 
= reasonable inference to be drawn from his conduct.® 
— _ The above propositions were approved in the case of Coventry v. 
Great Eastern Railway Co.’ and in the case of Seton v, Lafone? 
In the latter case the Master of the Rolls qualified the expression 


roximate’ in the —— — as to negligence, explaining that 


ee — —— 










— expres — 3 mean — and his opinion was concurred in by | 


A es 





è 4 wr, 


= — aiton, a at p. 318 of the report. 5 Per Pollock, C. B., in Cornish v. 


re ros tix ane at p. 317. Abington, 4 H. & N., 549 (555) (1859). 
s — 317. 41b. 
L. = 1 TO Ay 20051 IL. R., — 7 L. R., 11 Q. B. D., 776 [1883]. — 
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Conduct of 

in difference or 
acquiescence 
by which other 
parties are led 
to infer the 
existence of a 
certain state of 
facts. 


Inference from 
conduct. 


* Proximate’ or 
* Real.” 








Development 
of the modern 
doctrine. 


Pickard v. 
Sears [1837]. 
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Lopes, L. J. The remarks of Brett, M. R., which are of historical _ 


importance, are quoted in the foot-note.' * 
As before stated this classification does not greatly — thena 


elucidation of the subject, but 


estoppel has generally started with the question of intention or 
most of the authoritative definitions or deserip— 


motive ; hence, 


tions have proceeded upon that basis. 
made to shew the application of the doctrine in 


attempt will be 


ESTOPPEL BY REPRESENTATION. 






— 
[PART I : 


the analysis of the doctrine of 


In subsequent chapters an 


the various branches of the law in India, having regard to the 


position of the party affected. 


At present, however, it is neces- 


sary to trace the growth of the rule in equity, and to illustrate its 


application, and to present the main features of the subject. 


The case of Pickard v. Sears? is described by Mr. Bigelow as 
bearing the same relation to estoppel in pais as the Duchess of 





1 ** Before framing the propositions in 
Carr v. The London and WNorth.- Western 
Railway Co. [L. R., 10 C. P., 307), I had 
referred, I think, to nearly all the cases 
on the subject, and sought to derive from 
them the different propositions relating to 
the law of estoppel. The word ‘ proximate’ 
was taken from the judgment in Swan v. 
North British Australasian Co. [2 H. & C., 
175 (1863)]. In that case Mellor, J., said 
that the question was what was the cul- 
pable conduct which had been the proxi- 
mate cause that the defendant had re- 
gistered a forged transfer as genuine ; and 
that the false representation was that of 
the broker and not of the plaintiff, and the 
proximate cause which induced the com- 
pany to alter their position to their pre- 
judice was the fraudulent and felonious 
conduct of the broker and not the negli- 
gence of the plaintiff. In the same case 
Blackburn, J., said : ‘*‘ What I consider the 
fallacy of my Brother Wilde's judgment is 
this : he lays down the rule in general 
terms ‘that if one has led others into the 
belief of a certain state of facts by conduct 
of culpable negligence calculated to have 
that result, and they have acted on that 
behef to their prejudice, he shall not be 
heard afterwards as against such persons 
to shew that state of facts did not exist.’ 
This is very nearly right, but in my opinion 
not quite; as he omits to qualify it by 
saying that the neglect must be in the 


transaction itself, and be the proximate 





cause of the leading of the party into that 
mistake.” It was on the strength of these 
observations that I put the word * proxi- 
into the proposition which I have 
quoted. I think it is clear on reference 
to the facts of Swan v- North British 
Australasian Co. [2 H. & C., 175), thatthe = 
word ‘ proximate’ was there used as meam- 

inz the ‘ real cause.’ It was no doubt true, — 

in that case that there had been — 
conduct by the plaintiff which was in one — 
sense a cause, but was not the real cause, 
of the defendant’s action, because it would š 
have had no effect unless thero had inter- 
vened the fraudulent and felonions —— a 
the broker. The meaning read by the — 
light of these facts is clear enouszh, bet 
think I should postar to insert in the p SF 
pomadon the word ‘real,’ instead of the 
word ‘ proximate °” [per Brett, M. R., — 
pp. 70, 71]. In the above remarks le pes, 

L. J. concurred. Fry, L. J. — 
donbted, “‘I will not attempt to give a 
paraphrase of the word — 
doctrine of causation involves much- X 
culty in philosophy as in law; a 
do not feel sure that the term ‘r 


mate’ 
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Kingston’s case does to estoppel by record. That was an action 
of trover for machinery and other articles brought by the mort- 
gagee of one Metcalfe, the former owner, against a purchaser 
from the sheriff under an execution levied against Metcalfe, who 
had remained in possession carrying.on his trade until the execu- 
tion issued. It appeared that Pickard, the mortgagee, after he 
knew that the sale was in contemplation, came to the premises 
and gave no notice of his claim, but, on the contrary, called on 
the execution-creditor’s attorney with Metcalfe, and consulted with 
him as to the course to be taken. Pickard, however, never men- 
tioned the mortgage or claimed the goods as his own. The 
defendant purchased the goods fon@ fide and in total ignorance 
that Pickard had any interest. On the trial before Denman, C.J., 
the plaintiff obtained a verdict. Subsequently the defendant 
obtained a rule nzs? for a new trial on the ground that the plaintiff 
had virtually authorised the sale, and was estopped from relying 
on his mortgage, the cases of Graves v. Key! and Heane v. Rogers? 
being relied on. Denman, C.J., in delivering the judgment of 
the Court, made certain observations which have now become 
classical. 

“Much doubt,” said the learned Chief Justice, “has been statement of 
entertained whether these acts of the plaintiff, however culpable “®™™ 
and injurious to the defendant, and however much they might be 
evidence of the goods not being his, in the sense that any persons 
(and amongst others the defendant) would be naturally induced 
thereby to believe that they were not, furnished any real proof — 

that they were not his. His title having been once established, 7 F 
E the property could only be divested by gift or sale, of which no 
2z specific act was eyen surmised. 

=“ “But the rule of law is clear, that, where one by his words or 
= conduct wilfully causes another to believe the existence of a 
— state of things, and induces him to act on that belief, so te A 

m — his own previous position, the former is concluded from a — es eee 

-ayerring against the latter a different state of things as existing  — —— 

the 0 same time; and the plaintiff, in this case, might have parted _ eens 
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—— 
any of those formalities that throw technical difficulties in the 
way of legal evidence. And we think his conduct, in- star ing 5 
by and giving a kind of sanction to the proceedings under 
execution, was a fact of such a nature, that the opinion o 
jury ought, in conformity to Heane v. Rogers and Graves v. Key,” 
to have been taken, whether he had not, in point of fact, — 
to be the ovner.“ The rule for a new trial was accordingly n na — — 
absolute. gis — 
Freeman r. Subsequently, in the case of Freeman v. Cooke, Parke, E — 
= explained the rule in Pickard v. Sears* as follows : “ That rule,” 
said the learrfed Baron, * was founded on previous authorities, and 
has been acted upon in some cases since. The principle is stated 
more broadly by Lord Denman in the case of Gregg v. We s5 = 
The proposition contained in the rule itself, as above laid down 1 — 
the case of Pickard v. Sears, must be considered as established. _ — 
By the term wilfully, however, in that rule, we must under- — 
stand, if not that the party represents that to be true which he — 
knows to be untrue, at least, that he means his representation — 


wy - 


Ta 
j 
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2*<There is no doubt that the express case to our knowledge, in which a receipt 
admissions of a party to the suit, or ad- upon a negotiable instrument has been — 
missions implied from his conduct, are sidered to be an exception to the 
evidence, and strong evidence, against rule.” Per Tenterden, C.J., in ak 
him : but we think that he is at liberty to Key, 3 B. & Ad., 313 (318) note (a) ass: 32 — = 
prove that such admissions were mistaken #2 Ex. Rep., 654(1848]. “* The alo as 
or were untrue, and is not estopped or explained int#reeman v. Cooke takes . 
concluded by them, unless another person the important commercial —s in} which 
has been induced by them to alter his con- a representation is made, not x wilf 'ully i 
dition ; in such a case the party isestopped any bad sense of the word, not rimo, 
from disputing their truth with respect to or with intent to defraud or dec eive e, but 
that person (and those claiming under so far wilfully that the party m: aking the 
him), and that transaction ; but as to third representation on which the | _ otk or acts 
parties he is not bound. It is a well estab- means it to be acted upon in i the wi 
lished rule of law, that estoppels bind per Crompton, J., in Howarc 


parties and privies, not strangers. Co. Lit. [2 E. & B., 1 (1853).  ă = = 
852a, Com. Dig. Estoppel (C).”-—per Bay- 46A. & E., 474. — sa — 
— ley, J., in Heane v. Rogers, 9 B. & C., 577 s “ Pickard v. Sears,” says De man, C.J. 
— (586) (1829} “was in my mind at the — of the tri 


a “A receipt is an admission only, and and the principle of | 
the general rule is that an admission, stated even more bre 
though eridence against the person who laid down, A pe person 1 - neglig 
made it and those claiming under him, is culpably stands by and os not 


si J if 





` not conclusive evidence, except as to the a — 
— pean person who may have been induced by it a: — 
ees | to alter his condition [Heane v Rogers (9 B. ards dispute that fact i in an actior 
eerie E & C., 577), and other cases, were then against tl — son a om hel — I 
So may therefore be ddn- -iam ae — vir — pv. Wel 
ral a ial i —— ý 1a — “ah J * — iy: ie — 
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be acted upon, and that it is acted upon accordingly ; and if, 
whateyer a man’s real intention may be, he so conducts himself 

that a reasonable man would take the representation to be true, 

and believe that it was meant that he should act upon it, and did 

act upon it as true, the party making the representation would be 

equally precluded from contesting its truth; and conduct, by 
negligence or omission, where there is a duty cast upon a person 

by usage of trade or otherwise, to disclose the truth, may often 

have the same effect. As for instance, a retiring partner omitting Case of retir- 
to inform his customers of the fact, in the usual mode, that the — — 
continuing partners were no longer authorised to act as his agents, 

is bound by all contracts made by them with third persons, on the > 
faith of their being so authorised. . . . In truth, in most 

cases in which the doctrine in Pickard v. Sears is to be applied, 

the representation is such as to amount to the contract or license 

of the party making it.” 

A most forcible exposition of the application in this country of Sarat Chunder 
the rule of estoppel by representation is to be found in the recent Chander tah 
ease of Sarat Chunder Dey v. Gopal Chunder Lahat in the Privy Ti 
Council. The question which arose for decision was as to whether 
the plaintiff, claiming as purchaser from Ahmed Ali and Rahi- 
munnessa, the heirs of one Umed Ali Shah Ostagur, was affected 
by an estoppel in consequence of the actings or representations 
of either of his vendors. It appeared that Arju Bibi, the widow 
























— — 19 I. A., 203; I. L. R. 20 Cale., 295 the widow was only selling what his prin- | * = 
A very similar case, Syed — cipal had power to sell, that there was no * — 

fae v. Sheo Sahai, L. R., 19 I. A, 221 representation that the vendor was selling — 
1302], in the same volume, is an illustra- on his own account, and that the plaintiff 
tior : of conduct not sufficient to raise an was not estopped from suing, as he did not 
estoppe The plaintiff's vendor had exe- deny the truth of any fact représenitad ! in 
. ed a a deed of sale as general mokhtar, the deed. Nor was Section 43 of the | a ee 
* we * pea ater, and adopted son of the widow, Transfer of Property Act (IV of 1882) —— 

maki aal cing a general renunciation of his title applicable, since the plaintiffs vendor did as — — 

as mok itar, but had, after the widow’s not represent that he was anthorised | to E eee a 

- deatt ae — title from the next rever- transfer, nor did he profess to transfer, — 
sionary heir » last full owner (the any other interest than that of the widow, 
oft yw) The Judicial Com- See Ranga Ran v. — L. R., — 

ie 1 th. the fair construction of Mad., 473 =e) [1894]. l 
ed wa s th the — as — for —— 


3 of Umed Ali, claiming to hold under a hiba granted to her during — 
= her husband’s lifetime, mortgaged the property after his death to — 
Sa a one Kalimuddin, and the defendant’s predecessors in title purchased 2 eae 
De hk 
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at the exeention-sale. As regards Rahimunnessa, their Lord- 
ships held that no case of estoppel was presented against her byo 
reason of representations, acts, or omissions on her part, and 
to the extent of her interest, the claim of the plaintiff to posses- 
sion must be allowed. 

But in regard to Ahmed the Judicial Committee were of opinion 
that a very different state of facts had been proved. “The facts,” 
observed their Lordships, * as appearing on the face of the mort- 
gage itself are, not that, Ahmed was a witness to the execution of 
the deed, for the witnesses were other persons, but that he really 
represented his mother in the whole transaction. He acted with 
Moonshi Golam Hossein as ammokhtar on her behalf under a 
power- of-attorney authorising him to do so; he signed the mort- 
gage on her behalf and in her name ; and he and Golam Hossein 
received the money advanced by Kalimuddin, as appears from the 
official certificate by the Sub-Registrar endorsed on the deed. 

“ Their Lordships are very clearly of opinion that these actings 
on the part of Ahmed create an estoppel against him, or any one 
claiming in his right, from disputing the title of Arju Bibi to grant —* 
the mortgage to Kalimuddin. They amounted toa distinct declara- 
tion by him to the lender that the Aba in favour of Arju Bibi = 
was a valid deed, or in any view, that if the document was open Ee Š 
to legal objections, Ahmed as the person entitled to challenge the — 
deed waived his right to do so, and consented for his interest to 
represent and to hold the Aiba as valid, and consequently as giving — 

a legal right to Arju Bibi as the proprietor to grant the mortgage. = 
There was a distinct representation by Ahmed professing to act — — 
as his mother’s attorney, that she was owner in possession having © Š l ae 
a good title to create a valid mortgage affecting the lands. It is, — 
in their Lordships’ opinion, impossible to take any other view of = a 
the effect of Ahmed’s conduct in the whole transaction, and p * a 
cularly his signing the mortgage and taking — of t be 
money ; and it is equally clear that the transaction was € ich adei Ea ; 
on the footing of that representation, and that the cre ite ee vas 
thereby induced to lend the money on the security of t r 
gage. It has been frequently said, in cases of this € — “that rat th 
creditor is bound to make enquiry into the validity | f si * title 
as Arju Bibi, the Soro wer, here — hi > observatıor 
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applies with great force in this case, in which the Aiba was granted 
without consideration, and, as the least enquiry would have shown, 
without any possession having followed on it. But enquiry, or 
indeed any anxiety as to the title of Arju Bibi to grant the mort- 
gage as proprietor in virtue of the Azba in her favour, was made 
quite unnecessary by the representation and conduct of Ahmed, 
who was (so far as his share of the property was concerned) the 
sole person having a title or interest to challenge the validity of 
the Aiba, and to object to the granting of the mortgage which he 
himself signed and delivered in exchange for the money paid to 
him. : 

** In this state of the facts the terms of Section 115 of the Evi- 
dence Act directly apply to the case ; for Abmed, having by his 
acts and the declaration which his acts involved, intentionally caused 
the lender to believe that Arju Bibi as proprietor under the Aiba was 
entitled to grant the mortgage, neither he nor his representative the 
plaintiff can be allowed to deny the truth of what was thereby 
represented, believed, and acted on.” 


The rule of estoppel by representation is thus stated in the Evidence Act, 
Evipence Act :! ‘* When one person has, by his declaration, act * 


or omission, intentionally caused or permitted another person to 
believe a thing to be true and to act upon such belief, neither he 
nor his representative shall be allowed, inany suit or proceeding 
between himself and such person or representative, to deny the 
truth of that thing,’—and the two following sections apply this 
rule to the cases of a tenant, a licensee, an acceptor of a bill of 
exchange, anda bailee. The definition is not to be regarded as an 
exhaustive one, or as laying down a different rule? to that which 
is to be gathered from the English cases ; and there are numerous 
other cases, in addition to those expressly contemplated by the 
Evidence Act, in which the principle of estoppel by representation 
has been given effect to in the Courts of this country. These cases 
will be considered in detail in subsequent chapters. 

Previous to the passing of the Evidence Act, the doctrine of 
estoppel by representation was enunciated in various forms by the 
Indian Ceurts, and generally in a manner hostile to its technicality. 





> Act I of 1872, s. 115. Laka, L. R., 19 I. A., 203; I.L. R., 20 Calc., 
2 Sarat Chunder Dey v. Gopal Chunder 296 [1892]. 
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In Bhyro Dutt v. Musst. Lekhranee Koer Paul, J., said a 
Courts are governed by a law of far wider —— ha 
doctrine of estoppel, that is to say, principles of jasia d 
and good conscience. This very principle — the Goat to 
look to the conduct of the party who seeks redress.” | = = 

In the Ganges Manufacturing Co. v. Sourujmull? it was c ec 
tended that Sections 115 to 117 of the Evidence Act cont: 
the only rules of estoppel now intended to be in force in Briti ish 
India ; that those rules are treated by the Act as rules « 
evidence ; and that by Section 2 of the Act, all rales of es ide 
are repealed, except those which the Act contains. «IE i 
argument were well founded,’ said Garth, C.J., “ the — 
quences would indeed be serious. The Courts here would | 
debarred from entertaining any questions in the nature of — 
which did not come within the scope of Sections 115 = 117, x3 


2 


however important those questions might be to the due« ninis — 
tion of the law. The fallacy of the argument is in sappe ha EE 
all rules of estoppel are also rules of evidence. The enactment is £ 
no doubt, in one sense a rule of evidence. It is founded upon the 
well-known doctrine laid down in Pickard v. Sears, and c 
eases. In such a case the rule of estoppel becomes so fara r r alo- 
of evidence, that evidence is not admissible to disprove the aa 
state of circumstances that was represented to exist. But ‘estoy 
pels,’ in the sense in which the term is used in English logal ph i 
seology, are matters of infinite variety, and are by no me con- 
fined to the subjects dealt with in Chapter VIII of the By 1 den 
Act. A man may be estopped, not only from giving P = | 
evidence, but from doing acts, or relying upon any ] — = 
arguments or contention, which the rules of equity and g Z0 —— | 
science prevent his using against his opponent. A larg — 
of cases of this kind will be found collected in the notes to 4 

Oliver and, whatever the true meaning of Sectior a os 


m— — — —ñ e —ñ—e —ñ — — — — ——— aa 
216 W. R., 123 {1871]. See also the Ammal v. Kamatatha: — 


remarks of the same learned Judge in 263 (1873)] it was stoppal were 
Donzelle v. Kedarnath Chuckerbutty, T B. L. only two sorts of estoppe pe 
R., 720 [1871]. See also Newab Sidhee v. in the Evidence Act, ar 

Raiah Ojoodhya Ram, 10 Moo, I. A., 540 case of waiver chem = 
[1866] ; Mohesh Chunder Chatterjee v. Issur under either of ther — 
Chunder Chatterjee, 1 Ind. Jur. N. S., 266 8 This last remar : 


—— 
svt 
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31. L. Ru, 5 Cale., 669[1880]. In Janaki #2 Sm, Lu Can, Sth ed 
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valid ; but before allowing the proof the Court decided that the . 
f _ Case of estoppel failed. E 
— “Tt would be most difficult to reconcile this decision with that The The term “ ime as 
f the case of Luchmun Chunder Geer Gosain v. Kally Churn* — = 
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Evidence Act may be, as regards estoppels which prevent persons 

from giving evidence, we are clearly of opinion that it does not 

debar the plaintiffs in this case from availing themselves of their 
_ present contention against the defendants.” 

A less liberal view of the section was taken by the Allahabad — — 
High Court in Ganga Sahai vy. Hira Singh‘ and by a Full Bench [1880]. 
. of the Madras High Court in Vishnu v. Krishnan, but this view Vishnu ». 
has since been expressly discountenanced by the Judicial Com- sss. 
mittee. 
In Sarat Chunder Dey v. Gopal Chunder Laha,’ their Lordships Overruled by 
the Pri 

of the Privy Council commenting upon these cases observed: “ In Council [1892]. 
the former of these cases it was laid down by a majority of the 
Judges that if the element of fraud be wanting there is no estoppel. 
It was expressly said, ‘There must be deception, and change of There may be 
conduct in consequence.” The latter case was one in which an pers ad os 
adoption having taken place, the alleged adopted son claimed to 
set aside a deed of gift of certain property by his adoptive father, 
granted by him late in life in favour of a stranger. The deed was 
liable to be set aside as ultra vires if the adoption was valid ; but 
if was maintained separately that in any view the defendant was Vishnu v. 
estopped from maintaining the invalidity of the adoption by a TEES 
series of acts on the part of the adopting father, which had in- 

duced the belief on the part of the plaintiff that the adoption was 

valid, and in consequence of which the adopted son had abstained 

from claiming a share in the inheritance of his natural family. 

In the end the adoption, which was that of a sister’s son, was 


held, after a proof of the customary law of Malabar, to have been 


ud referred to, and the views of this — as iher ars 
e — 
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holding, as the High Court did, that a series of acts by — 
adoption is professedly made and subsequently recognised, constit 
a representation in law only and not of fact. But apart from his 
the Court seems to have taken the view that in order to 
estoppel, the representations founded on must have been —— xit 
an intention to deceive ; and an opinion was indicated that the law ~ 
of estoppel under the Indian Evidence Act in some res — 
differed from the law of England. It was there said! :— The — = 
“intentionally ” was, no doubt, adopted advisedly. By the sab- 
stitution of it for the term “‘ wilfully ” in the rule stated in Picka 
v. Sears and explained in Freeman v. Cooke and Cornish v. — 
ton, it was possibly the design to exclude cases from the rale im 
India to which it might be applied under the terms in which — = 
been stated by the English Courts.” Their Lordships are unable : 
to agree in this view. On the contrary, as the rule had been — 
modified in England by there substituting the word ‘ intentionally” — 
——— in the rule established for the word ‘ wilfully ° which had been — 
from conduct viously used, it seems to their Lordships that the term ‘intention 
ally’ was used in the Evidence Act, 1872, for the purpose — 
declaring the law in India to be precisely that of the law | 
England . . . A person who by his declaration, act or omission 1a — 
caused another to believe a thing to be true and to act upon tn it 
belief, must be held to have done so ‘intentionally’ within — 
meaning of the Statute, if a reasonable man would take the r 
presentation to be true, and believe it was meant that he should ac 
upon it.” * 
Authoritative [n the case now cited, Ahmed Hossein, the plaintiff's ve ndor 
fhe tentene og Was held by the Privy Council to be estopped from challengit — 2 
Sen ea validity of a Aiba, by reason of his having represented his n a nothe 
in a certain mortgage transaction, and having thereby a present 
to the defendant’s predecessor in title that the Aiba was vz ae l- — 
view had been adopted in the lower Courts that there could be! 
estoppel as against Ahmed, who was a minor at the time t 1 
was executed, and who may, at the time of the me rtg — 
honestly believed that the Aiba was genuine. There 3 was zi not 
to shew that Ahmed committed any fraud or — lated 
ting any. It was further held that the defendants, t 


— 2 Vishnu v. Krishnan, I. L. R., 7 Mad. at p ree 
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at the mortgage-sale, were made aware of the invalidity of the 
hiba by reason of certain proceedings in the High Court, and were 
not therefore bond fide purchasers without notice. 
“ Under these circumstances, ” observed the High Court, * we Opinion of the 
cannot hold that the Additional District Judge, either in determin- ~ 
ing as he has done, that no estoppel was created, or in holding, as 
he has done, that the defendants do not occupy the position of 
bond fide purchasers without notice, was wrong ; and this absolves 
us from considering the further question which we might perhaps 
have otherwise found it necessary to determine, viz., whether if 
Ahmed and Rahimunnessa were estopped from disputing the hzba, 
that estoppel would have been binding on the plaintiff in the 
absence of proof or knowledge on his part of the circumstances 
that gave rise to it.” 
The Judicial Committee observed :—‘“* With reference to the Opinion of the | 
udicial Com- 
views indicated in these passages of the judgments now under mittee. = 
review, their Lordships think it right to say that it would make no 
difference in the effect to be now given to the plea of estoppel 
against a purchaser under the mortgage-sale ; though it clearly 
appeared that Ahmed, when he acted as he did in the mortgage 
transaction, was under the belief that the hiba was a valid deed 
which he could not set aside, nor is it of any moment that he 
neither contemplated committing any fraud,- nor, in fact, com- = 
mitted any fraud by his acts or representations. And their Lord- 7 
ships must further observe that, as the mortgage was effectual as a- A 
valid title to Kalimaddin, the lender, under which, in default of —— 
payment of the money lent, he was entitled to sell the property, it Bee 5 








= follows that any purchaser from him under a sale regularly carried — — = 
= oub would acquire a valid title to the property, even though he were r = = 
—— fully aware of all the circumstances which had attended the = — 


execation of the Aiba, and that it had been originally invalid. —— 
“In regard to the first of these points the section of the Evi- $, 115 o 
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entitled to add any such qualifying conditions to the] 
the Act ; but even if they had the power of thus virtolly i 
polating words in the Statute which are not to be found ther 
their Lordships are clearly of opinion that there is neither p incip 
nor authority for any such legal doctrine as would warran — 

The learned counsel who argued the present case on either s 


were agreed that the terms of the Indian Evidence Act did no 10 


= es n 
Ren 


represents 
whatiethe enact as law in India anything different from the lay of E 


swinEagland. on the subject of estoppel, and their Lordships entirely adopt th 
view. The law of this country gives no countenance to the doc- 
trine that in order to create. estoppel the person, whose ca 
declarations induced another to act in a particular way, must | 
been under no mistake himself, or must have acted with an i 
tion to mislead or deceive. 

The position * What the law and the Indian Statute mainly regard is — 


of the party — 
induced to position of the person who was induced to act; and the principle” 


ened. on which the law and the Statute rest is, that it would be most 
inequitable and unjust to him that if another, by a representatic n 
made, or by conduct amounting to a representation, has due 
him to act as he would not otherwise have done, the person 
made the representation should be allowed to deny or repudiate 
effect of his former statement, to the loss and injury of the p 
who acted on it. If the person who made the statement ¢ 
without full knowledge, or under error, sibi imputet. It 1 may 
the result be unfortunate for him, but it would be unjust, eve 
though he acted under error, to throw the conse ea on th € 
person who believed his statement and acted on it as it ¥ enc 
ed he should do. The general principle is thus — 
Lord Chancellor (Campbell), with the full concurrence of 

Cairncross e. Kingsdown in the case of Cairncross v. Lorimer,’ 186 — 

Lorimer{1$60}. 


doctrine will apply, which is to be found, I believe, in be la ws 


PF. 
2 


all civilized nations that if a man, either by words s F JY E ndu 
has intimated that he consents to an act which k 

and that he will offer no opposition to it, although “ite 
have been lawfully done without his consent, — he pe the 
duces others to do that from which they otherw vise 
abstained, he cannot question the legality of t he 
3 7 Jur. N.S. 149; — — — 
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sanctioned to the prejudice of those who have so given faith to his 
words or to the fair inference to be drawn from his conduct. 
‘I am of opinion that, generally speaking, if a party, having an Conduct. 
interest to prevent an act being done, has full notice of its having 
been done, and acquiesces in it so as to induce a reasonable belief 
that he consents to it, and the position of others is altered by 
their giving credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would have had if it 
had been done by his previous license.’ These words were used 
with reference mainly to acts indicating only subsequent consent 
to an appointment which had been made, and which might have 
been objected to when originally made ; but they apply à fortiori 
in a case like the present, where the person estopped was a party 
to the transaction itself which he, or others taking title from him, 
seek to challenge after a considerable interval of time. 
‘“‘ There is no ground for the suggestion that the person making The determin- 
the representation which induces Koka to act must be influenced mg —— 


r . : : he state of 
by a fraudulent intention, to be found either in the case just — — 


referred to, or in the leading authorities of Pickard v. Sears, = —— 
Freeman v. Cooke? and Cornish v. Abington’ In the more recent “entation, 
case of Carr v. The London and North-Western Railway Company* 

in the Appellate Court of the Common Pleas, the Master of the 

Rolls (Lord Esher) pointed ont that no doubt in certain cases, 

where estoppe! is successfully pleaded against a party seeking to 

act at variance with his previous conduct or declarations on the 

faith of which another has acted, the original statement may have 

heen made fraudulently ; but, as his Lordship explained, a frau- 

dulent intention is by no means necessary to create an estoppel, 

and accordingly he mentions other cases or classes of cases in 

which the determining element is not the motive with which the 
representation has been made, nor the state of knowledge of the 

party making it, but the effect of the representation as having but the effect 
caused another to act on the faith of it. This case was approved oontatnge 
of in the much later case of Seton, Laing and Co. v. Lafon®@— 

_ by a unanimous judgment of Lord Esher and Lords Justices Fry 

and Lopés. In that case Lord Esher said: ‘An estoppel does 

— * L. R., 10 C. P., (316) [1875]. 

5 L. R., 19 Q. B, D., 68 [1887]. 
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not in itself give a cause of action ; it prevents a person fi f 1E 
denying a certain state of facts. One ground of estoppel is 
where a man makes a fraudulent misrepresentation and another — 
man acts upon it to his detriment. Another may be where a man 
makes a false statement negligently though without fraud, and i 
another person acts upon it. And there may be circumstances 
under which, where a misrepresentation is made without fr — 
and without negligence, there may be an estoppel.’ To his A 
statement it appears to their Lordships, it may be added, the b 
there may be statements made, and which have induced another. 
party to do that from which otherwise he would have abstained, 
Mere inference Which cannot properly be characterized as ‘misrepresentations, 
dp esa as, for example, what occurred in the present case, in which tk Te 
— inference to be drawn from the conduct of Ahmed was a 
that the Azbain favour of Arju Bibi was valid in itself, or at 
events that he, as the party having an interest to challenge it, — 
elected to consent to its being treated as valid.” 
Sarat Chunder The foregoing authoritative exposition of the doctrine of estoppel 
—— by representation appears to regard of less consequence the de 
in the subject. nitions based upon intention and motive noticed in the — 
portion of the chapter. The decision also marks a distinct « 
vance in the doctrine of changed situations which, being pla 
upon a very broad basis, is likely to affect an increasing numb me 
of cases where confidence is reposed and betrayed. And the s 
tion of the Evidence Act, though not stated to be in conflict - 
the English law, can scarcely be regarded as exhaustive or pr — ; 
Before proceeding to a detailed examination of the subjec at ike. 
may be useful to illustrate the classification of represent ations 
presented in the earlier portion of the chapter. 3 a z k ba 

Classification I. And jirst as to estoppels arising out of represent ation 
intention: made deliberately with a knowledge of their falsehood. — | 2a = 
- — present In McCance v. London and North-Western Railway — here 
the plaintiff signed a declaration to the effect that — A 
_ Active misre- certain horses delivered by him for carriage to the de a nts dii 
= not exceed £10 per horse, and the horses were injured _owir 
= Hilustrations, the defective state of the trucks, it was held that Bae al: 
2S ee could not recover compensation. Bramwell, pies | 


x 


— ae & N., 477 usong. — 
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be one principle of law more clear than another, it is this, that 
where a person has made a deliberate statement, with the view to 
induce another to act, and he has acted upon it, the former is not 
at liberty to deny the truth of the statement so made, I think it 
would be most mischievous if he could.” 

In Munnoo Lall v. Lalla Choonee Lall? the equitable defence Mortgagee 
was set up that Munnoo Lall could not enforce his mortgage-bond ——— 
against the respondents, because at the time of their purchase he 


had been present when the negotiations for the purchase took 


| 


„place, and in answer to enquiries had led the purchasers to believe 


a 


that he had not any lien upon the estate. Upon fhe issue being 
raised —** Was the existence of the mortgage-deed intentionally 
and 
found by the lower Courts affirmatively, their Lordships of the 
Privy Council remarked : “ The case is not put simply upon the 


33 


kept secret from the defendants at the time of the purchase, 


omission to give notice, but upon an actual misleading of the 
defendants, not merely by the acts, but by the express declarations 
of Munnoo Lall himself. . . . . If, then, the issue has been 
properly found it is really decisive of the case, because it supports 
the plain equity, that a man who has represented to an intending 
purchaser that he has not a security and induced him under that 
belief to buy, cannot as against that purchaser subsequently 
attempt to put his security into force.’ ” 

So if an agent employed to receive money and bound by his Agent render- 
duty to his principal from time to time to communicate to him —— 
whether the money due to him has been received or not, deli- 
berately and intentionally states that the money has been paid, 
he makes the communication at his peril, and is not at liberty 
afterwards to claim reimbursement in respect of those sums for 
which he has given credit.* Where a surveyor, for fear his 
expenditure should be thought extravagant, knowingly omitted 
certain items from the accounts, and the trustees under whom he 








was employed were led to act upon the false statement, it was 
=~ held that he could not.afterwards recover the sums omitted, both 
= upon the above principle and upon the principle of estoppel. 
ss 8 7 Ba N., 490 [1861 * Shaw v. Picton, 4 B. & C., 715 (729) | | 
— — — — (1825). — 
a § a A — 
— — — ae C, E 4 i f — 
— — — J Š 
“fl J N 

J 
re n T, { 4 iy, 
ae ee 





Holk ting outan 
agentas having 
authority 2 


Representa- 
tion that 
money has 
been invested. 



































50 ESTOPPEL BY REPRESENTATION. [PART 


* We are of opinion,” said Wilde, B., in Cave v. Mills* “ * 
both these principles apply to the present case. Indeud they : 
but variations of one and the same broad principle, that a L 
shall not be allowed to blow hot and cold—to affirm at one AD E = 
and deny at another—making a claim upon those whom he hs oes TS 
deluded to their disadvantage, and founding that claim upon — 
very matters of the delusion. Such a principle has its basis inm ~ 
common sense and common justice, and whether it is — ae 
“estoppel” or by any other name, it is one which Courts of nw = 
have in modern times most usefully adopted.” — 
In Cherry ve The Colonial Bank of Australasia? two directors 3 
of a company sent to the company’s bankers a letter containing — 
a statement, false in fact and erroneous in law, to the effect that = 
one Clarke had been legally appointed manager of the — == 
and was authorised to draw cheques. The Privy Council heli 
that there was an implied warranty on the part of the directors 
and that they were personally liable to the Bank to the extent of the 
sums drawn by Clarke subsequent to the date of their letter. In a 
Beattie v. Lord Ebury®, Lord Cairns in observing upon the ab — 
case said : “The Court proceeded upon the well-known principle 
of law, that if a false statement is made, false to the knowledge of 
the person making it, of a fact which is at the time practically ase scer — 
tained one way or the other, and that statement is acted upon, and 
was meant to be acted upon by others, the persons who acted upon 
and were misled by that false statement, have a remedy agai —_ | 
person who made it.” — sd | 
In Middleton v. Pollock,* one Pollock, a solicitor, was ant th iori ised 
by M, his client, to receive a sum of £7,700 in trust to i nyora 
on a mortgage of leasehold property in Camden — me 
ceived the money upon that footing on the 5th May 1 * Ur 
the 24th January 1872, he wrote to his client that he | | as nvestec 
it. Between these two dates Pollock had advanced mone eys te 
firm of builders on mortgage of leasehold propert; y of thai eirs 
Camden Town. Jessel, M. R., said: “If Pollock didi 5 ci 
the advance to Messrs. Mansbridge between those | dates s 


cumstance that the advance may have comprised d € 


* 
pea 
(> 





*F a = eas * 
1 7 H. & N., 913 (927) [11862]. °L. R., 7 E. & I A. UI 
* L. R., 3 P. C., 24 [1869]. * L. R., 4 Ch. D., 49 (1876. 
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besides the £7,700 which he represented to the petitioner had been 
invested, makes no difference. He was, in my opinion, bound, by 
his representation that the money was given him by the petitioner 
for the purpose of the particular investment. That being so it 
became impossible for him or persons claiming under him to say 
he did not make the advance.” 

So where a judgment-debtor induced a decree-holder to believe, Undertaking 
and expressly undertook, that he would not prefer an appeal, and by —— 
such representation and undertaking procured his own release from 
arrest, it was held that he was estopped from acting contrary to 
his deliberate representation and undertaking, and lis appeal was 
dismissed.! 

The same principle applies even where a statement has been Innocent mis- 
made ignorantly or innocently, provided the other party has been rep pede 
induced to alter his position. In Horsfall v. Fauntleroy, the plain- 
tiffs circulated a catalogue with certain conditions of sale, a copy 
of which was transmitted to the defendants, one of which was that 
payment was to be made on delivery by good bills on London. 

The defendant’s agents bought ivory for them at the sale, and drew 

bills for the amount, which the defendants accepted in the belief 

that the agents had given good bills on London. It appeared that 

a verbal alteration had been made by the auctioneer at the sale on 

reading the conditions, and that four months’ credit had been given 

to the defendant’s agents as known buyers. The agents having | 
stopped payment, the plaintiffs were held estopped by their cata- = 
logue from recovering the value of the ivory.? But where no 

change in position is caused by the statement no estoppel arises.* * 

And it would seem that under certain circumstances a municipal 
authority may, by isseing a notice in certain terms, be estopped = 
from taking steps contrary to their declared intention.* — 


= II. Uustrations of what may or may not amount to conduct of — = 


culpable negligence are to be found in three recent mercantile cases. enipable neg- — 
-~ The case of Seton, Laing and Co. v. Lafon has already been ee = 


* reterred to upon the pet of the meaning of ** proximate cause.” & Co. v. Lafone 


“« 








— — ie 





= 1 Protap Chunder Dass v- Arathoon, I. L. Ch., 599 [1883], a case as to a banker's: 
= — Calc., 455 [1882]. lien. 

— — * 10 B. & C., 755 [1830]. 4 See Gould v. The Bacup Local Board, 
— — The Halifax and Hud- 50 L. J. ( M. C.), 44 [IISSI 

<a Sa Ste Union nis — Co; 52 L. Ee 5 L. R., 19 Q. B. D., 68 [1887]. 
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In that case a warrant had been issued by wharfingers in respect 
of certain goods stored by certain brokers with them, and, being 
negotiated, the warrant ultimately came into the possession of B 
and E, the plaintiffs’ vendors. The wharf and business being taken 
over by the defendant, his servants by mistake delivered the goods 
to certain persons who were entitled to other goods instead of these 
goods, the defendants not being aware of the mistake. The ware- 
house rent in respect of the goods being in arrear, the defendant 
wrote to the plaintiff, who was carrying on the business of the 
brokers under their name, informing him, as the supposed holder of 
the warrant, and as the person who was to be presumed to be inter- 
ested in the goods, that the goods were in hand and would be 
sold to cover the amount of rent due unless it was paid. In con- 
sequence of this, the plaintiff bought the warrant of B and E, and 
applied to the defendant for the goods, when it was discovered 
that they were no longer in his possession. The plaintiff sued 
to recover damages for the wrongful conversion of the goods. 
Denman, J., held that the defendant was Kable. In the Court of 
Appeal, Lord Esher, M. R., in discussing the question whether 
the defendant’s conduct came within the fourth proposition 
in Carr v. London and North- Western Railway Co., remarked 
as follows :— 

“The defendant makes a statement: it is a statement made in 
the course of business: it is a statement made by a wharfingerfor _ 
the purposes of his business ; the substance of it being that certain = 
dye is in his warehouse under his charge as a warehouseman ; that 
the warrants for it are outstanding, and therefore upon the produc- 
tion of them the dye will be delivered ; and that the plaintiff is 
interested in the dye and the holder of the warrants and therefore 
bound to pay the rent, and if it is not paid the goods will be sold. 
The statement that the dye is in his warehouse being erroneous, _ 
the next question is whether it was negligently made. The goods = 3 
were deposited in the warehouse long before the defendant became a 
owner of it,—a fact he would ascertain from the books. There i is 












enquiry whatever, whether, after that long interval, they were- 
still in the warehouse. 








3 L. R., 10 C. P., 307 1875} 
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“ Itis alleged that there was no negligence, because there was no Statement in 


duty. I protest that, if a man in the course of business volunteers 
to make a statement on which it is probable that in the course of 
business another will act, there is a duty which arises towards the 
person to whom he makes that statement. There is clearly a duty 
not to state a thing which is false to his knowledge, and, further 
than that, I think there is a duty to take reasonable care that the 
statement shall be correct. 

“It is not stated to be necessary by the terms of the proposi- 
tion to which I have referred, and I do not think it is necessary 
that the person making the statement should have intended the 
person to whom he made the statement to act in any particular 
way upon it. . . Then the statement being negligently made the 
next question is whether the plaintiff believed it, and it seems to 
me that the obvious inference from the facts is that he did so. 
Then the next question is, whether the statement was calculated to 
make him believe in a certain state of facts, and in consequence to 
do what he did upon the strength of that belief, or to put, what 
seems to me to be the same question, in other words, whether it 


‘was reasonable as a matter of business for the plaintiff to do what 


he did as a result of his belief in the defendant’s statement. It 
seems to me that the natural result of the defendant’s statement 
is the conclusion in the plaintiffs’ mind that if he buys the warrant 
he can get the goods, and that he would buy the goods if he 
thought he cauld get a good bargain by so doing.” 

The case of Coventry v. The Great Eastern Railway Co.’ illustrates 
the same doctrine. On the 12th December one Bowden came to 


the course of 
business. 


Doctrine of 
changed. 
situations. 


Coventry A 
The Great 
Eastern 


the plaintiffs with a delivery order signed by B. S. & Co., addressed sss) Cos 


to the defendants diregting them to deliver to him 150 sacks of 
wheat from Seagrave contained in certain trucks with numbers “ as 
per orders lodged.” On the 13th December the plaintiffs made 
advances to Bowden upon the delivery order, which was lodged 
with, and accepted by, the defendants. -On the 14th December 
Bowden came to the plaintiffs with another delivery order, made 
out on one of the defendants’ forms and printed at the foot of the 
advice note, dated the 13th December, which was addressed to 
— and stated that the undermentioned grain (151 sacks of 





2 E. R, I Q B.D, 776 [1883] 





Negligently 
issuing doca- 
ments having 
a mercantile 
meaning. 


unless there be a duty: but here the documents have 
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wheat from Seagrave) consigned to him had arrived and was held © 


subject to his order. Bowden, having filled up the second delivery 


order with the plaintiffs’ name, received Jurther advances from 


them, and the order was lodged with the defendants and was 
accepted by them. Bowden having become insolvent, the plaintiffs 
tried to sell the wheat, when they discovered that there was only 


one parcel. The defendants stated at the trial that a preliminary 
advice note marked “account to follow” 








was sent to Bowden as 
consignee of the wheat from Seagrave ; that advice note was 
transferred by him to B. S. & Co., and the defendants agreed to 
hold to their erder. This document never came to the plaintiffs’ 
knowledge. On the 12th December, B. S. & Co. instructed the 
defendants to deliver the goods to Bowden. Upon the document 


of the 15th December the words “ charges only” were written at 


the top and across it, and it was intended by the defendants to be 
merely an account of the charges: and at the foot of this docu- 
ment were the following words—* notice ; please sign the under- 
mentioned order, without which the goods cannot be delivered by = 
the Great Eastern Railway Co. Please deliver the abovementioned 
goods to Coventry, Sheppard and Co., or bearer. Bowden and 
Co.” It was indorsed “ Coventry, Sheppard and Co.,” Pollock, B., | 
held that the advice note amounted to an admission by the = 
defendants that they held the grain at the disposal of the con- c= 
signees, and that the plaintiffs were entitled to say that the m 
documents must be taken as representing goods actually in the 
defendants’ possession. 4 
Upon appeal the judgment was affirmed. Brett, M. R., said 

“The question is as to the second document. It is an undertaking. 
The question is whether any of the facts of _this case are brought 
within any of the recognised doctrines of estoppel. In Carr v. — 
London and North-Western Railway Co. certain propositions were 
laid down as to this: one of them, as to negligence, will govern 
this case. Now, were the defendants guilty of culpable nople sos 
gence? Might the plaintiffs reasonably suppose that the document, —— 
upon which the defendants themselves had acted, had been COR: 52 25 
rectly drawn up? It is true that there can be no negligence, | 
a certair — 


p — 
= F 


















! L. R., 10 C. P., 307 [1975]. 





CHAP. I. | NEGLIGENCE. 55 


mercantile meaning attached to them, and therefore the defendants 
owed a — to merchants and persons likely to deal with the 
documents.” 

“Then was the negligence of the defendants the ‘ proximate’ ———— 
cause of the loss sustained by the plaintiffs ? I use the expression proximate 
“proximate cause’ as meaning the ‘direct and immediate cause’. 
Here the production of the document was the ‘direct and imme- 
diate’ cause of the advance of money to Bowden and Co. by the 
plaintiffs. And, certainly, the negligence of the defendants was 
to the prejudice of the plaintiffs and allowed the fraud to be per- 
petrated upon them. It seems to me, therefore, that the defendants 
are estopped as against the plaintiffs, their negligence having been 
the immediate cause of the advance . . . . The acceptance of the 
document is fatal to the defendants as hawto that they elected 
to treat it as a delivery order ; and it is the strongest piece of 
evidenee that they so acted as to entitle persons to believe that 
they would deliver the wheat when the proper document should 
be presented to them. The documents issued by the company are 
not negotiable instruments, and do not pass the property ; but the 
defendants are estopped from — the plaintiffs' right to 
sacks of grain claimed by them.” 

And Lindley, L. J., added: “The plaintiffs did advance money Hessen aS 
on the faith of the document presented to them ; it contained a 
statement as to the arrival of the goods, and a form of order. It 
may be said that the document was only an intimation to men of 
business, and not a representation to be acted upon ; but the plain- 
tiffs did notso understand it. It may be said that it is not proved 
that the documents were treated as delivery orders ; but we must 

— — look at the facts, avd it will be seen from them that the plaintiffs 
acted upon the documents presented to them. The form of the 

documents distinguishes this case from Carr v. London and North- Carr ». The 

Western Railway Co.” ! gd nial 
‘In Carr v. The London and North-Western Railway Co., the Ry. Co. Co, {1875} 

—— of the defendants was held not to amount to negligence. 
— ‘The action was for non-delivery (with a count in trover) of fifteen 
~ easks of bleaching powder marked B, Nos. 16 to 30, which were 
— to have been delivered to the defendants for consignment 





*L, R., 10 C. P, » 307 [1875]. 
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to the plaintiff. It appeared at the trial that the defendants had : = 
informed the plaintiff that they had received the goods for his E 
account, and had been paid by him the warehouse rent and charges 
on them ; and the plaintiff, believing that the whole of the goods 
were in the defendants’ warehouse at his disposal, entered into a 








contract for the sale of the goods which he had been unable fo 
perform, and had been obliged to buy other goods in order to 
carry out his contract with his vendees. For the plaintiff, it was 
argued that, the defendants were estopped from saying that they 
had not received the goods, the plaintiff having been induced to 
enter into a contract upon the faith of their negligent represen- 
tations. For the defendants, it was submitted that, inasmuch as 
the casks, B Nos. 16 to 30, had never reached their hands, they 
could not be liable in trover for them, and that there were no 
damages which could be said to be the natural or reasonable result 
of any breach of contract. 

It appeared that, on the 9th of July, by a mistake of the 
defendants’ clerk, the plaintiff had been notified of the arrival of 
casks, B Nos. 16 to 30, which, however, were still on the vendor’s 
premises, and the charges thereon were accordingly paid by the 
plaintiff. The mistake being afterwards discovered and made 
known to all parties, the plaintiffs purchasers bought in fifteen 
casks against him at a loss to him of £5-4-1._ 

The jury found for the plaintiff for the full value of the casks 
with interest and £5-4-1, the amount of loss which the plaintiff | 
had sustained on the purchase of other goods by his vendees. — 
And in answer to a question put to them, they found “that the  ăč 
defendants knew of the mistake on the 9th July, and that there — 
was no sufficient intimation by the defendants to the plaintiff of —— 
the mistake.” A verdict was entered for the defendant with leave 
to the plaintiff to move to enter a verdict in his own favour. ik 5 

The Court of Common Pleas discharged the rule. In the course — 
of his judgment, Brett, J., laid down the four propositions as to 
estoppels which have been noticed above, holding that the plaintiff — 
had failed to bring the case within either of these proposjtions — 


HI. lt is, however, with reference to the third class of cases that 
the greatest difficulty has arisen, especially where statements hate as 
been made, expressly or by implication, which cannot pronari be 
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characterised as representations at all. It must now be regarded 
as settled that an estoppel may arise as against persons who have 
not wilfully made any misrepresentation, and whose conduct is 
free from fraud or negligence, but as against whom inferences 
may reasonably have been drawn upon which others may have 

been induced to act. 

subject, the doctrine of Inference from 


; conduct. 
“If a person having a 


-In connection with this part of the 
Acquiescence requires to be explained. 
right, and seeing another person about to commit, or in the course 
of committing, an act infringing upon that right, stands by in 
such a manner as really to induce the persén comanitting the act, 
and who might otherwise have abstained from it, to believe that he 
assents to its being committed, he cannot afterwards be heard to 
complain of the act.” t! This is the proper sense of the term acqui- Acquiescence. 
escence, “and in that sense may be defined as acquiescence under 
such circumstances as that assent may be reasonably inferred from 
it, and is no more than an instance of the law of estoppel by words or 
conduct. ”? 

The common case of acquiescence is where a man, who has a Standing by or 

charge or incumbrance upon certain property, stands by and allows titte. — 
another to advance money on it or to expend money upon it. 
Equity considers it to be the duty of such a person to be active and 
to state his adverse title, and that it would be dishonest in him to 
remain wilfully passive in order to profit by the mistake which he 
might have prevented.’ 

So a mortgagee or prior encumbrancer bringing the property to Mortgagee or 
sale in execution of a money-decree without giving the purchaser — 
notice of his encumbrance will be estopped from subsequently 
enforcing the lien of- which he has given no notice. He has, by his 
conduct, led the purchaser to believe that the property was offered 
for sale free of encumbrances and to pay full value for it, and 


cannot, as against the latter, be heard to deny that the sale took 


X 


—J— ig {y z F. 
t 4 b 
we ae ri , 
d ai 


2 Duke of Leeds v. Earl of Amherst, 2 Ph., 
117 (123) [1846] ; De Bussche v. Alt , L. R., 
8 Ch. D., 286 (314) [1878]. See Bisheshar 
v. Muirhead, I. L. R., 14 AIl., 262 (364) 


- [1892]. 


3 De Bussche vy. Alt., L. R., 8 Ch. D., 286 
(314). As to acquiescence not sufficient to 
bar legal rights where no question of limi- 


Y ‘ 


tation arises, see Rambhat y. Bababhat, I. 
L. R., 18 Bom., 250 [1893]. 

3 Ramsden v. Dyson, L. R., 1 E. & i., 
Ap., 129 (140) [1865]; Ez-parte Ford, 
L. R., 1 Ch. D., 521 (528) [1876]. See 
the Chapter on Benami Transactions and 
Family Arrangements, Part I, Chap- 
ter II. 
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place free of encumbrances.' 


ably be inferred from it. 


raises an estoppel.* 


2 Dullab Sirbarv. Krishna Kumar Bakshi, 
O BB. i. KR. (A. Cj, 407; 12 W. RB. 808 
[1869]. Doolee Chund v. Oomda Begum, 24 
W. R.,263 11875] ; Tutaram v. Ramchandra, 
I. L. R., 1 Bom., 314 [1876]; Tirnappa v. 
Muragappa, I. L. R., 7 Mad., 107 [1883]; 
Nursing Narain Singh v. Roghoobur Singh, 
I. L. R., 10 Cale., 609 [1884]; Agarchand 
Gumarchard v. Rakhma Hanmant, I. L. R., 
12 Rom., 678 [IS88]; Jaganathan v. Ganga 
Reddi, I. L. R., 15 Mad., 303 [1892]; Kas- 
tari v. F Fenbutackul/rpathe. | pat 6 
Mad., 412 [1892] ; and see Act XIV of 1882. 
s. 287 (c), (corresponding with s, 213 of Act 
VIII of 1859); Banwari Das v — 
Mashiat, I. L. R., 9 All., 690 [1887], distin- 
guished in the last Madras case. See also 
Solano v. Lalla Ram Loll, 7 C. L. R., 481 
[1880]; Gheran v. Kunj Behnri, I. L. R., 9 
All., 413 [1887], and cases there cited and 
distinguished. As to the estoppel against 
a mortgagee, see Act IV of 1882, § 78. 

2 See Nerille v. Wilkinson, 1 Bro. C. C. 
543 [1782] ; Dalbiac v. Dalbiac, 16 Ves., 125 
[109]. 

* Per Lord Eldon in Dann v. Spurrier, 
7 Ves., 236 [1802]. 

* See Wilmott v. Barber IL. R., 15 Ch. 
D., 96, 105 (1880)]: ‘* A man is not tobe 
deprived of his legal rights unless he has 
acted in such a way as would make it frau- 


_dulent for him to set up those rights. What 


then are the elements or requisites necessa- 
ry to constitute fraud of that description ? 
In the first place, the plaintiff must have 


REPRESENTATION. 


And it would seem, gene 
where a creditor suppresses the fact of his debt and induces ar D her 
person to enter into a contract, he will not be permitted to s 
the debt, even against the person in whose favour and at 1 — 
instance he made the suppression.2 The circumstance of lookir * 
is In many instances as strong as using terms of encouragemer oe 

In such cases the conduct must be such that assent may re: 
The doctrine of acquiescence wre 
ever, been stated to be founded upon conduct with a knowled 
legal rights, and as stated in some recent cases appears ta 
the existence of frau@ on the part of the person whose — 
The remarks of the Judicial Committee, how- 
ever, in Gopal Chunder Dey v. Sarat Chunder Laha,® clear! — 
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made a mistake as to his legal ribi, 
Secondly, the plaintiff must have expended a 
some money, or must have done —— * 
(not necessarily upon the defendant's land) 
on the faith of hbis mistaken belief. Thirdly, 
the defendant, the possessor of the Tegal 
rizht, must know of the existence of his 
own right which is inconsistent with the 
right claimed by the plaintiff. If h 
not know of it, he is in the same 
the plaintiff, and the doctrine of ac; 
is founded upon conduct with a — 
your legal rights. Fourthly, the defendant, 
the possessor of the legal right, must ka 
of the plaintiff’s mistaken baliat g 
rights. If he does not, there — 
which calls upon him to assert 
rights. Lastly, the defendant, 
sor of the legal right, must have 
ed the plaintiff in his expenditure fmo 0 
or in the other acts which he k na 
either directly, “or by abstair — d ie 1 AS- 
serting his legal rights.” 1 z: marks c 
Fry, L. J., were a the sar 
learned Judge in — 
25 Ch. D., 559 (585) [188 
cepted in this country ‘in B — 
Ranu, I. L. R., 9 Bom., 86 [18 
in the earlier case observed : “Tt has 
said that the acquiescence e wi on 
prive a man of his legal. ight y 
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to fraud, ion o rt nat is an abt | 


e doe *35 
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extend the doctrine of estoppel by conduct of acquiescence or in- 
difference to cases where no fraud whatever can be imputed to the 
person estopped, and where that person may have acted bond fide 
without being fully aware, either of his legal rights, or of the pro- 
bable consequences of his conduct. In every case, as already point- 
ed out, the determining element is, not the motive or the state of 
knowledge of the party estopped, but the effect of his representa- 
tion or conduct as having induced another to act on the faith of 
such representation or conduct. 

Estoppels have now to be considered in detail with reference to Re ae SEA SE 
the transactions out of which they arise. With regard to the large —— — 
class of estoppels in this country where the matter can be put no ed. 
higher than upon inferences drawn from conduct, it may be useful 
to observe that in many Instances a relation of trust is created 
between the parties. Such, at all events, appears to be the most 
satisfactory basis upon which to rest most of the cases to be 
examined in the next chapter. 





CHAPTER II. 


BENAMI TRANSACTIONS AND FAMILY ARRANGEMENTS. 


Acyuiescence or standing by; concealment of title—Benami Transactions—General * 
rule, the truth may be shewn—Exception where position of third parties affected— — 
TS aE 

Estoppel available to assist purchasers, mortgavees, or creditors—Principle of estop= —* 


pel by conduct—Third parties dealing with benamidar are affected with notice of 
the real title—What notice will be suffi: ient—The contest is between the true owner 
and one who has dealt with the benamidar—The heir of the creator of the benami 
is affected with the same estoppel—Luchmur Chunder Geer Gossain v. Kally Churn 
Singh [1873]—The heir may be estopped by his own acts, although the acts of the 
creator of the berami do not raise an estoppel— Sarat Chunder Dey’s case (1892}— 
Extension of the rule of estoppel by conduct—Purchaser at execution-sale not estop- 
ped as he does not claim through the judgment-debtor—Unless the estoppel is 
already in operation—Arrangements made ín fraud of creditors—Effect of, as 
between the colluding parties—En=rlier Calcutta decisions—Ram Sarun Singh We — 
Musst. Pran Peavee [1864]—Calcutta decisions—Bombay; suggested distinction 
where fraud has not gone beyond intention—Transaction void as against third 
party—Estoppel in cases of family arrangements—Principle upon which enforceed— 
Cases of Partition—Cases of Adoption—Recognition of person as member of a Hinds j 
family— Conduct will always be evidence—Relation of Trust. 















Acquiescence ; 


One of the common cases of estoppel by acquiescence! has already 


concealment of been referred to, where the owner or mortgagee of property stands — ee. 
SEP by and allows another to expend money upon it. Ifa person hav- — Š 
ing a right to an estate permit or encourage another person ‘oh 
it, or to advance money upon it, the purchaser or mortgagee shall 
in equity at least hold it against the person who has the right? a 
The real owner having countenanced the acts of which he con m- - 
Mortgagee. ‘So, if a mortga; 1g zee F 


plains is not entitled to any consideration. 
conceals his lien and allows the security to be sold, he cannot af tora 
wards establish his right, upon the plain equity that a — E i | 


F 


tie 








2 See Part I, Chapter I, p. 57, and cases citing Story’s Equity Foire r 
there cited. Monmohinee Joginee v. Jugo — * 


2 Bhyro Dutt v. Musst. Lekhrane+ Kooer, 
16 W. R., 123 (5) [1871)}, citine Taylor on 
Evidence, Vol. I, § 845, 8th ed., p. 724; 
Moonshee Syud Ameer Ali v. Syef Ali, 5 
W. R., 289 [1866]; Baboo Radhakissen v. 
Mussamut Shureefunnissa, W, R., 1864, 11, 











ka, 19 W. R., 233 [1873]; Ban —* 
Baboo Maun Singh, 8W. Ra OF [1 
also Baswantapa — Rar 
R., 9 Bom., 86 pests 
McQueen, 11 B. L. Ru 46 (P. e C) 
where the rule is bro adly atec 
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represented to an intending purchaser that he has no security, 
and induced him under that belief to buy, cannot as against him 
attempt to put his security into force.t The general principle is 
well illustrated in the case of Mohesh Chunder Chatterjee v. Issur 
Chunder Chatterjee cited in a subsequent chapter. 

An important class of cases illustrating the doctrine of estoppel 
hy acquiescence requires examination, namely, cases of BENAMI 
TRANSACTIONS and FAMILY ARRANGEMENTS. 

A Benami transaction has been deseribed shortly as one in which 
the real owner of property allows it to appear in the name of an 
The system has 

It has been re- 
sorted to, sometimes for the sake of convenience in order to pro- 


ostensible owner under a sort of secret trust. 
been recognised in India fora very long time. 


vide for the efficient management of property, sometimes to avoid 
In order to establish whether a transac- 
tion is benami or not, it is necessary to trace the source from 


liability attaching to it. 


which the purchase-money was derived in order to see whether 
the ostensible owner is in truth the real owner. The actual pos- 


session or receipt of the rents of the property is also most impor- 


tant. The rule then is to give effect to the real nature of the General rals, 


the truth may 
be shewn. 


transaction. Thus the real owner may, as against the benamidar, 
establish the trust existing in his own favour, or may plead it in 
answer to a claim set up by the benamidar or against creditors of 
the benamidar. And creditors of the real owner may proceed 
against his property in the hands of a benamidar.$ 

In a case decided in the year 1863 the Calcutta Court ob- 
served: “ While it is impossible to ignore the existence of benami 





1 See Act IV of 1852, s. 78; Munnoo Lall- chand Guman Chand v, Rakhma Hanmant, 


V. Lalla Chooree Lall, 21,W. R., 21 [1873, 
P. C.] ; Dullab Sirkar v. Krishna Kumar 
Bakshi, 3 B. L. R. (A. C.), 407 [1869] ; 
McConnell v. Mayer, 2 N. W. P. H. C. R. 
315 [1870]; Gheran v. Kun) Behari, I. L, 
R.,9 AN., 413 [1887]. See Chintaman 
Ram Chandra v. Dareppa, I. L. R., 14 Bom., 
506 [1890]; where mortgagees living at a 
distance from the land and knowing no- 
thing of agale by the mortgagor, were 
held not estopped. In that case it was 
held that, in any event the registration 
of the mortgage would have been notice to 
the purchaser of their title. Butsee Agar- 


I. L. R., 12 Bom., 678 [1888], and the defini- 
tion of * notice’ in Act IV of 1882, § 3 (c); 
and see Kasturi v. Venkatachalapathi, I. L. 
R., 15 Mad., 413 [1892]; Jaganatha v. 
Gangi Reddi, I. L. R., 15 Mad., 304 
[1892]. 

2 1 Ind. Jur. N. S., 266 [1866]. 

3 Part I, Chapter VI. 

* Imambandi Begum v. Kumleswari Per- 
shod, L. R., 13 I. A., 160 [1886]. See also 


as to representations Musst. Thakrov. Ganga 


Pershad, L. R., 15 1. A., 29 [1887]. 
s Mayne, Hindu Law and Usage, §§ 400— 
402. . 
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transactions in Bengal, we have no doubt that they must be judged 
of law, and that a third 
party cannot be made to suffer by the voluntary acts of owners of 
property. It is not to be supposed that, because the existence of 
benami transactions has been recognised by our Courts, parties 
are at liberty to use the system to the injury of others, whether 
by or by putting other parties in a position te 
defraud, or take undue advantage of innocent persons.” 5 
The principles of estoppel operate to modify the general rule 3 
that the real nature of the transaction may be shewn, in favour of 
innocent third parties, whether purchasers, mortgagees, or credi- 


by the ordinary and well-established rules 





direct fraud, 


Estoppel avail- 
able to assist 
purchasers, 
mortgagees or 






















creditors. 
tors, whose acts have been influenced by the conduct of the real 
owner in permitting the ostensible owner to appear as such to the 
rest of the world. The estoppel extends to the heirs of, and those | 
claiming under, the real proprietor. á 
Principle of If, therefore, a person takes a conveyance of an estate in the a 
— ee OY name of another, and while constituting such person the legal = 
owner, also allows him to appear to all the world as the sole equit- 
able owner, he cannot turn round upon one who has honestly dealt 
with such person on the faith of his apparent ownership, whether 
as a purchaser or a mortgagee, and set up the secret trust in his 
own favour against a title acquired honestly and without notice | 
from the person who holds benami for him; ase against such a — 
person he is estopped from alleging that his own title is different © Ss 
from what he has caused it to appear to be.* — 
Third parties The rule was recognised at an early date,* and has been acted — 
dealing with „ Upon in numerous cases, but is subject to the limitation that the 
ate of thos Penta Baki- herd, L Foy 14 Al, 962 (1802) whore the, 
real title. 1 Marsh. 293 (295). principle is clearly stated. Also Thakar: — 





nee Deben, 1 Marsh., 293 (295). 

® Section 41 of the Transfer of Property 
Act (IV of 1882) provides that, ‘‘ where 
with the consent, express or implied, of 
the persons interested in immoveable 
property, a person is the ostensible owner 
of such property, and transfers the same 
for consideration, the transfer shall not be 
yoidable on the ground that the transferor 
was not authorised to make it; provided that 
the transferee, after taking reasonable care 
to ascertain that the transferor had power to 
make the transfer, has acted in good faith.” 
See the recent case of Bisheshar v. Muir- 

















Kundan, I. L. R., 17 All., 280 [1895]. | 
3 Kally Doss Mitter v. Gobind h ler 
Paul, 1 Marsh., 569 (571) [1863] ; unde — 
lall v. William Tayler, 1 Ind. Jur. (N.S 3.) 
55 [1866]; Rennie v. Gunganarain owdha rY, 
3 W. R., 10 [1865]. — 
* See Bhugwan Doss v. Upooch S rf 
W. R., 85 [1868]; Rennie v. Gunga 2 \ — 
———— 3 W.R., 10 [1862]; . pia 
Lal v. Tayler, 5 W. R., 36 —— Bro be: 
nath Ghose v. Koylash Chunder - 7 
9 W.R., 593[1863]; Obhoy Churn M Gal 
vy. Punchanun Bose, Marsh, 56 A [se 
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purchaser, mortgagee or creditor may be fixed with notice, actual 
or constructive, of the real title. 

The Privy Council, in Ramcoomar Koondoo v. McQueen,' say 
that the principle of decision in these cases is the same as that in 
the case of resulting trusts, and that it rests upon the general rules 
of justice, equity, and good conscience, the principle being one of 
natural equity ; and their Lordships point out that the title of a 
purchaser may be overthrown by shewing, either that he had direct 
notice, or something amounting to constructive notice of the real What notice 
title ; or that circumstances exist which ought to have put him kehe — 
upon an inquiry that, if prosecuted, would have led to a dis- 
covery of it. “These circumstances must be of such a specific 
character that the Court can lay its finger upon them. It is not 
enough to assert generally that enquiries should be made, or that 
a prudent man would make enquiries ; some specific circumstance 
should be pointed out as the starting point of an enquiry which 
might be expected to lead to some result.” 

The estoppel in these cases is founded upon the presumption Conduet onthe 
that the real owner is a party to the transaction between his benami- mea 
dar and the third party, and rests upon the fact that the latter was ‘° estoppel. 
induced to believe the property to be the benamidar’s and to act 
upon that belief to his disadvantage. It is not necessary that the 
creditor should prove specific conspiracy or fraud as against the 
real owner, as that would be impossible in most cases. All that is 
necessary for the creditor to shew is that the real owner has lent 
himself to the benamidar’s fraud. “ It would be monstrous if it 
were allowed that a man should invest another with the apparent 
ownership of his property ; and then, after that other has raised 
money upon the property, resume it in virtue of a private under- 
standing.” ? 

It would seem, then, that a mortgagee or purchaser from a The contest is 
benamidar must rely on the title of the true owner and not on potween the | O 


true owner and 


that of the benamidar, and must shew that the former was, in the 97°, ho has 


above sense, a party to the transaction. In such cases, as observed benamidar. — 





Smith v. Moti um Mahtoon, 18 W. R., 526 +411 B. L R., (P.C.), 46 (54) [1872]. 
[1872]; Ram Mohinee Dosse v. Pran Koo- See * notice” de‘ined in Act IV of 1882, § 3 — 
mare, 3 W. R, 87 [1865]; Nidhee Singh (c). ; 
v. Bisso Nath Dass, 24 W. R., 79 (1875), 2 Rackhaldoss Moduck v. Bindoo Bashi- 
- and numerous other cases, nee Debea, Marsh., 293 (294) [1863]. 
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in Bashi Chunder Sen Poddar v. Munshi Enayet Ali the con- 
test is between the true owner of the property and a purchaser 
from his benamidar. In the case now cited, the son of the ttue 
owner mortgaged the property to the plaintiff, and the defendant 
purchased the same property in execution of a decree against the 
owner. The Court held that there could be no estoppel against 
the defendant who held adversely to the owner, and thought that 
the onus would lie upon the defendant only in a case in which the 


owner or his representative as defendant is contesting an aliena- 


tion by the benamidar. 


The heirofthe The heir of a person who creates a benami may be bound, as 

creator of the Á a F —* 

— between himself and a purchaser from the benamidar, by his an- 
sted by tl ` - : — È 

— aosa, GOSTOTE act, irrespective of any act or omission of his own, and 


even although he was a minor at the time of the purchase, there 


being a continuing misrepresentation by the ancestor by which 


the heir is bound. 


Luchmun In the case of Luchmun Chunder Geer Gossain v. Kally Churn 
Chunder Geer œ- : e 
Gossain v. Stngl® there had been a long course of public acts and declarations 


Kally Churn 


Singh [1873.] by Ubotar Singh, the grantor of a deed of sale to his wife Ulpa, — 


and he, during his lifetime, as far as possible, by transfer of posses- 


sion and otherwise, did all that he could to cause his wife to bear- 
towards the public the character of owner. “The heirs,” said — 
their Lordships of the Privy Council, * were as much bound by ~ 
the misrepresentations made by the father, as the father would 
have been if the wife in his lifetime had actually sold the — 
to a bond fide purchaser. In such a case the father could not have 


— 


recovered the property from the purchaser ; and it appears to thei 
Lordships that the minor, claiming by descent from the father, i 
equally bound by those misrepresentations, and that he cannot, a: 
heir to the father, set up that that property belonged to the father 
when the father could not, in his own lifetime, under simi lar 
circumstances, have set up that the property belonged to him.” E 

The above case was referred to in two recent decisions of tl 
Calcutta High Court. In Chunder Coomar v. Hurbuns Sa ha 
the plaintiff sued as the son and heir of one L B, alleging l h l 


“a — — 
2 I. L. R., 20 Calc., 236 [1892], observing 219 W. R., 292 [1873). = oe s- = 
upon the dictum of Phear, J., in Bhugwan ® Ib., 297. vee e ‘ 
‘ Doss v. Upooch Singh, 10 W. R., 185 [1868]. * I. L — 16 Cale., 137 qisss). 
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L B in his lifetime purchased certain property from J D in the 
name of his wife R; that, during plaintiff's minority, J D's 
nephew, the defendant, brought an unfounded suit of pre-emption 
against R, and by compromise with her obtained a decree and took 
possession of the property. The plaintiff claimed the property as 
the heir and representative of his father on the ground that R was 
a mere benamidar. The Court held, on the authority of the Privy 
Council case, that the defendant, as a purchaser for valuable con- 
sideration from R, had a complete defence as against the heir. 
In the case of Sarat Chunder Dey v. Gopal Chunder Laha’ the ieee iay 


opinion was expressed by a Division Bench of the*Caleutta High his own acts, 


>~ - * Ithi rh h 
Court that the mere fact that a transfer of property is benami, fets of tho 


creator of the 


does not constitute such a misrepresentation as to bind all persons penami do not 


claiming under the creator of the benami. The Court were of ‘ake — 
opinion that the Privy Council case did not go so far as to lay 

down that principle, however salutary it might be that such should 

be the rule of law, and held that the acts of the creator of the 

benami were not such as to constitute an estoppel against his heirs. 

The case was reversed by the Privy Council upon another Sarat Chunder 
ground, and in the course of their remarks their Lordships of the Dey Cee 
Judicial Committee enunciate certain principles of much impor- — 
tance as regards the general rule of estoppel by conduct and its 
application to benami transactions.* 

In the case now cited one Umed Ali Ostagur in 1878 made a 
benami gift of his property to his wife, Arju Bibee, by Aiba, regis- 
tered and purporting to be made in consideration of the dower due 
to her, and, without mutation of names, managed the property as 
her ammuktar under a general power-of-attorney. In 1880 Arju 
Bibee, a few months after her husband’s death, mortgaged the 
property to one Kalimuddin, who obtained a decree in execution 
of which the appellant’s predecessors purchased and came into 
possession. In 1885, however, Gopal Chunder, the plaintiff, pur- 
chased from Ahmed Hossein and Rahimunnessa Bibee, a son and 
a daughter of Umed Ali, the shares to which they claimed to have 
succeeded en the death of their father. The plaintiff sued for 
declaration of his right to these shares and for partition. The Aiba 
of 1878 having been found to be invalid, the question remained for 


1 I, L. R., 16 Calc., 148 [1888]. 2 See this case cited at length, supra, pp. 43—48. 
C, E 5 
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decision whether Ahmed Hossein and Rahimunnessa were € * 
by their father’s acts or by their own conduct from asserting th the 
rights of succession. 3 
The Judicial Committee, distinguishing Luchmun Chunder € Ge 
Gossain v. Kally Churn} held that there was no foundati n for 
the plea of estoppel so far as founded on the actings of Umed 2 li 
the Aza of 1878 being in no way different from an orc ins ry 
benami transaction ; but, upon the question whether the p! 1intifi 
was estopped from maintaining the invalidity of the hiba y the 
declaration or acts of his authors in title, their Lordships ¥ were 0 
opinion that he was so estopped in consequence of the conduct o 
Ahmed, who was of age to consent to the mortgage of | 1880, and 
by his acts and representations to bar himself from challeng ing it. 
Applying the principles of estoppel by conduct, their Lordships | 
found that Ahmed represented his mother in the transaction « D f the 
mortgage ; that he acted as her ammuktar, signed the mortg sage 
on her behalf and in her name, and received the considers ation- 
money ; and that the terms of Section 115 of the — Ac a 
directly applied to the case, “for Ahmed, having by his acts : 
the declaration which his acts involved, intentionally caused —* 
lender to believe that Arju Bibee as proprietor under the A iba was 
entitled to grant the mortgage, neither he nor his represent nt: ati € 
the plaintiff, could be allowed to deny 1 truth of what w wi as the 


by represented, believed, and acted on.” ae 


a 
> 
ct 


~ 


As pointed out in the Chapter on Representations, the — a 
this decision appears to be an extension of the rule ofe stoppe 
conduct which will affect every branch of the law to which 
doctrine has been applied. Even assuming that Ah = ed a acted It 
bona@ fide ignorance of his own rights as heir,-their Lore ships a 
that the position of the person who was indaced #23 mM 
looked to ; the determining element being ‘not the 
which the representation has been made, nor the st state 
ledge of the party making it, but the effect of the — 
as having caused another to act on the faith of it aa | 

There is, however, no estoppel against the — has $e 


held in execution of a decree obtained against a P 


= 
ct- 
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ot 
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Ramkumar Ghose," the Judicial Committee observed : 





e 
CHAP. Il] PURCHASER AT EXECUTION-SALE. 67 


In Dinendronath Sannial v. 
“There is a 
great distinction between a private sale in satisfaction of a decree, 
and a sale in execution of a decree. Im the former, the price is 
fixed by the vendor and purchaser alone ; in the latter, the sale 
must be made by public auction conducted by a public officer, of 
which notice must be given as directed by the Act, and at which 
the public are entitled to bid. Under the former, the purchaser 
derives title through the vendor, and cannot acquire a better title 
than that of the vendor. Under the latter, the purchaser, notwith- 
standing he acquires merely the right, title, and imterest of the 
judgment-debtor, acquires that title by operation of law, adversely 
to the judgment-debtor, and freed from all alienations er incum- 
brances effected by him subsequently to the attachment of the 
property sold in execution.” 

So in Lala Parbhu Lal v. Mylne}? it was held that a purchaser 
atan execution-sale is not the representative of the judgment- 
debtor so as to be estopped by the conduct of the latter from deny- 
ing the validity of an adoption. ‘ Estoppel,” said the Court, “is 
purely a personal bar operating against the person whose conduct 
constitutes it, and against his privies and representatives. That it 
will not operate as against a simple money-creditor as such is 
established by the case of Richards v. Johnston.2 The case of a 
mortgagee would seem to be different, for he derives his title 
directly from the debtor, and will be bound by the previous con- 
duct of the debtor in respect of the property mortgaged. The 
ease of Poresh Nath Mookerjee v. Anath Nath Deb* shews that if 
the execution-purchaser had been also mortgagee of the property 
from R, he might bẹ held to be his representative under Section 
115 ; but we are aware of no authority for holding that the simple 
fact of purchase at an execution-sale will make him the repre- 
sentative, for the purpose of that section, of the juadgment-debtor.” 


who have dealt with his benamidar. 





2 J. DL. R..7 Calc., 107; L. R., 8 I. A., 65 
F1881]. See Musst. Imrit Kooer v. Lalla Debee 
Pershad Singh, 18 W.R., 200 [1872] ; Srimati 


Anand Mayi Dasi v. Dharandra Chandra 


 Dfookerjee, 3 B. L. R., 122 (127) (1871} 


“SED Ie R., 14 Calc., 401 [1887]. 


— ®4H.&N., 
- Br citing Hoane v Rogers [9 B. & C; 536]: 


660 [1859], where Martin, 


‘Tt isa well-established rule that estoppels 
bind parties and privies and not strangers,’ 
observed: ‘‘But no authority has been 
cited to shew that a judgment-creditor is 
party or privy to the acts of the judgment- 
debtor.” 

*)\ Ei, 9 Calc., 265; L. R., 91. A., 


147 [1882]. 
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Unless the 
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Deb, 1. L. R., 9 Calc., 265; L. R., 9I. A., Chunder Roy, I. D maa alc. 
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It is, however, clear that a mortgagee, who would be estoppe n 
by the representations of his mortgagor, does not improve_his is | 
position by purchasing the mortgaged property at a sale held in = 
execution of a decree obtained by him on his mortgage. — 

In a suit for rent brought by the putnidar against the dui 2 
putnidar, the latter pleaded that he had parted with his interest to = 
his wife and son, and the suit was dismissed. The putnidar tł no 
sued the wife and son, and purchased their durputni interest a | 
the execution-sale. In a suit by the putnidar, suing as — — * 
putnidar, against a tenant, one P intervened and claimed title to = 
the durputni ander a mortgage from the previous durputnidar — 
made after the dismissal of the first suit, and alleged that the wife 
and son were only benamidars, and that he had completed his title = 
by purchase in execution of a decree obtained on his mortgage. 
The Privy Council held (adopting the view of the Calcutta High — = 
Court) that P, the intervening mortgagee, was bound by the >- 
estoppel arising out of his mortgagor’s disclaimer of title in the 
previous suit; that his mortgagor had directly induced the plaintiff : 
to believe that he had sold his property absolutely to his wife and — 
son, and led him to bring a suit against them for rent and to pur = 
chase their interest, and that P was in no better position than his 
mortgagor ky reason of his purchase at the execution-sale.t 

“« Our opinion,” said Garth, C. J., in the lower Court, “in — 
respect is founded upon the —— rule of law laid —— A 
Lord Denman in the well-known case of Pickard Sears.? Thisr 
the justice of which is very obvious, is embodied in the 115th Sect i ion zE 
of the Evidence Act. It would be perfectly monstrous in this c: 
to allow Issur Chunder or any one claiming under him to con atend 
that the plaintiff has no right to the estate which he has purcht hasec 
upon the faith of representations made by Issur Chunder himse — 

In the recent case of Kishory Mohun Roy v. Mahomed 1 soa 
Hossein,* the principle of the case last cited was applied to e 
tion-purchasers under the following circumstances. The | plai lainti 
attached property in execution of a decree held by them ag gajr 
the estate of one A, whose widow claimed the property by rig ght o 


2 Poresh Nath — v. Anath Nath x Sub. nom. Anath Nath . Deb v- E 
147 [1882]. (787). Se 
2 6 A. & E., 40 [1837]. * I. L. R., 18 Calen 1 
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purchase from her husband in lieu of dower ; and upon her objec- 
tion the property was released. Pending an appeal the widow 
mortgaged part of the property to the defendants. Upon appeal 
the case was remanded, and was settled by a compromise between 
the plaintiffs and A’s widow, by which a 12 annas share of the 
property was released from attachment and a 4 annas share in- 
cluding the property in suit was declared liable under the decree. 
The plaintiffs purchased the property in suit at the execution-sale, 
and sued the defendants upon the strength of this title. The 
defendants, who had purchased the property in execution of their 
mortgage-decree, contended upon appeal that the}? had a good 
title as bond fide mortgagees and auction-purchasers as against A 
and all persons claiming under him, A having allowed his widow 
to appear as the ostensible owner of the property. The Court held, 
upon the authority of Luchmun Chunder Geer Gossain v. Kally 
Churn Singh, that this question was sufficiently raised by the 
pleadings, and that, though the plaintiffs were not mortgagees 
from A or his heirs, yet as their right to hold the property in dis- 
pute resulted from a compromise between them and the widow, 
their position was more analogous to that of the auction-purchaser 
in the case of Poresh Nath Mookerjee v. Anath Nath Deb ? than 
to the position of the execution-purchaser in Lala Parbhu Lal v. 
Mylne. The plaintiffs were, therefore, upon the authority of the 
former case estopped from questioning the defendant’s title, having 
allowed the widow to appear as the ostensible owner in the matter 
of the compromise, and having stated in the sale-proclamation, 
pursuant to which they made their purchase, that the property was 
mortgaged to the defendants. This notification enabled them to 
purchase for an inadequate sum,* and they could not be heard to 
say that the mortgage was not binding on them. This decision 
has been upheld by their Lordships of the Judicial Committee 5 
citing and applying the observations of Sir Montague Smith in 
Ramcoomar Koondoo w. MeQueen® 





2 19 W. R., 292 [1873]. s L. R., 221. A., 129 [(1895}. Sub. nom. 

2 I. L. R., 9 Cale., 265; L. R., 9 I. A., Mir Mahomed Mozuffer Hossein w. Kishori 
147 [1882]. Mohun Roy. 

s FL. R., 14 Cale., 401 [1887] e 11 B. L. R. (P. C.) at p. 54 [1972], 


* See Byjonath Sahoy v. Doolhun Biswa- supra, p. 63. 
nath Kooer, 24 W. R., 83 [1875]. 
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Another class of eases, which arise chiefly in conne tion 
documents and decrees, requires to be considered, whe ore ty 


parties combine to make a false 


third party, and one of those parties afterwards avows the > frat 
ess his companion upon proof of- the “Tea 


and seeks to disposs 


The 


nature of the transaction. 


a party alleging that the transaction was a benami and fi 
one, made with the direct object of defrauding — 
allowed to take advantage of his own fraud. The enrlier deci cid 
cases go to shew that a party cannot allege or plead h 
fraud, and his representatives are in the same position, a 
view has recently been re-affirmed in Bombay. The contr: 


rule, however, is 


supported by 


question can scarcely be regarded as settled. In a 
cited below,! a solution of the difficulty is suggested. 


Kaleenath Kur v. Doyal Kristo 


The plaintiff sued to recover possess 
been made the subject of a benami conveyance by his fath * ir 
favour of the defendant’s father and others, the conveyance b ing 
The High Court, upon a review r of th 
rulings from the year 1859, and upon consideration of a as 
in Taylor on Evidence,* differed from the view MER — rf 
authority, and held that the plaintiff could not be permi 
plead the fraud of his father from whom he derived his | i * 
principle of this and other similar decisions may be e — Ss sed 

“ I think it is far too comn 10r 


in fraud of creditors. 


the words of Hobhouse, J.: 
country for persons, when they 


danger of losing their property by being — o sa 


debts out of it, to transfer the 


1 Babaji v. Krishna, I. L. R., 18 Bom., 
372 (374) [1893]. 

213 W. R., 87 [1870). 

8 See Hurry Sunker Mookerjee v. Kali 
Coomar Mookerjee, Gap vol. W. R., 265 
[1864]; Aloksoondry Goopta v. Horo Lal 
Roy, 6 W. R., 287 [1866], and numerous 
cases cited in 13 W. R., 87. 

* Taylor on Evidence, 4th ed., § 93. The 
passage, which in terms refers only to 
estoppel by deed, is as follows :—‘‘ Indeed 
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suppose, of saving it, into the names of other persons upon whom 
they think they can rely. 1 believe that it is good that parties in 
this country should understand that, in making arrangements in 
regard to their property for fraudulent purposes, such as defrauding 
creditors, they are entering upon a dangerous course, and that they 
must not expect the assistance of the Courts to extricate them from 
the difficulties in which their own improbity has placed them.” 

The opposite view had, however, already been taken by other Ram Sarun 
Judges, and there is much authority for the proposition that the aig Fi 
parties may, as between themselves, shew the truth of the trans- °° 
action. In Ram Sarun Singh v. Musst. Pran Peavee* the plaintiff 
and the defendants had, in a previous suit brought by certain 
reversioners, made certain statements to the effect that a mortgage 
was bond fide and for consideration, with the object of defeating 
the reversioners’ claim which was a false one. The High Court 
held that the admission in the previous suit would operate to the 
fullest extent in favour of the reversioners, but that, in the present 
suit, it was open to the Court to enquire into the nature of the 
transaction and declare it void if it was satisfied that the transac- 
tion was not a bond fide one. As between two parties, both of 
whom were in fraud in making a particular statement, it is open 
to one to plead the truth and incapacitate the other from taking 
advantage of the frand. “To rule otherwise,” said Levinge, J., 
“ would be to cripple the action of the Court and make it a vehicle 
for enforcing fraudulent deeds. In this case no innocent party has 
been affected by the admission or representation ; it exhibits solely 
an attempt by one party to a fraudulent deed to gain an advantage 
over the other parties of the same deed, all equally participating 
in the fraud, founded on an admission made by the latter in the 
deed, without any intention that the former should benefit by it to 
the prejudice of the latter.’ 

This decision was upheld by the Privy Council. “It is in trath,” 
said James, L. J., “the case of a common mortgage in which the 
defendant says there never was the money advanced. It is open 
to the mortgagor in this country to deny that the money, the 
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+13 W. R., 90. Rogers, 9 B. & C., 586, and Freeman v. — — 
21 W. R., 156 [1864]. Cooke, 2 Ex., 660. = = 


— 21W. R., 158, referring to Heane v. — -= 



































72 ARRANGEMENTS IN FRAUD OF CREDITORS. [PART — 
receipt of which is formally acknowledged under his hand : nd E 
seal, was advanced, and to cut it down to a nominal sum or noth ing 
That being so, and the instrument being relied upon by a peni 
out of possession, seeking to obtain possession through the mediu mo = 
of a foreclosure suit, it appears to their Lordships that there 4 is 
nothing whatever to prevent the defendant from shewing the real 
nature of the transaction. Then with regard to the — 
estoppel by pleading, it is equally clear that a pleading by t 
defendants against the suit of another plaintiff can never amount 
to an estoppel as between them.’’! ‘ 
a deci- The decision in Ram Sarun — v. Musst. Pran Peare® * * 
been applied to this class of cases, and it would now apposti o 
be the law in Calcutta that the real nature of the transaction me — 
be shewn either by the defendant or by a party claiming under — 
him, and even where the object of the transaction is to obtain- : 
shield against a creditor. Upon this principle, the parties, — = 
between themselves, are not precluded from shewing that the pro. $ 
perty was not intended to pass by the instrument creating th ] 
benami. In Sreemutty Debia Chowdhrain v. Bimola Soondu 
Debia,* Couch, C. J., after referring to English casesë in which | 
a similar principle had been recognised, said: “ Although, n no 
doubt, it is improper that transactions of this kind should be ente > re . 
ed into ....if the Courts were to hold that persons were cone 
cluded under such circumstances, they would be assisting in 
fraud, for they would be giving the estate to a person when its id 
never intended that he should have it.” And this view has b 
acted upon at Allahabad in Param Sing v. Lalji Mal — = 
A distinction is, however, suggested by Mr. Mayne? betw 
the case where a third party has been actually. defrauded by m nean n 


*13 Moo. I. A., 551 (559) [1870]: See [1874]; Bykunt Nath Sen v. Goboc [lah . s 

Ramanugra Narayan v. Mahasundw- Kun- dar, 24 W. R., 391 [1875]; Mu. tim Mi ject ic! 

war, 12 B. L. R. (P. C.), 433 [1873]; Sri- v. Ramjan Sitdar, 9 C. L. R., 6 — 31 

mati Sukhimani Dasiv. Mahendranath Dutt, and see Param Singh vV. Lalji 3 I 

4 B. L. R. (P. C.), 17 (28) [1869]; Nawab 1 All., 403 [1877]. p= p 

Azimut Khan v. Hurdwaree Mull, 13 Moo. z 21 W. R., 422 [1874]. = : 

I. A., 395 [1870]. 5 Symes v. Hughes, Ti — F q Eq. -t 

—— 2 13 Moo, I. A., 551 [1870]. [1870] ; Tennent v. Tennent, L, | B,. 

———— a Musst. Lutteefoonissa v. Goor Surun 9 [1870]. — 
em _ Doss, 18 W. R., 485 [1872] ; Sreenath Roy ty ap R., 1 All., 403 [1877 
— — Bindoo Bashinee Debia, 20 W. R., 112 7 Hindu Law and Us: 

oe ee aes [1873]; Sreemutty Debia Chowdhrain v. cases there cited. — ‘the ol > 

Ses at Fe Bimola — Debia, 21 W. R., 422 upon the maxim maxim maxim ite 
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of the benami transaction, and the case where the fraud has not 
gone beyond the stage of intention, and he refers to English 
decisions as proceeding upon the maxim in pari delicto potior est 
conditio possidentis. 


And in the recent case of Chenvirappa v. Puttappa' great Bombay sug- 

unwillingness was shewn to affirm the broad principle asserted — 
in-the Calcutta cases. In that case, two Judges of the Bombay Sore beyon = 
Court expressed an opinion that where an illegal purpose has been ©?" 
effected by a transfer of property the transferee is not to be 
treated as a trustee holding it for the transferor,? and limited 
the effect of the decisions above cited to the case where a collusive 
transaction has merely proceeded to the length of a fictitious 
instrument passing between the parties, or where false declara- 
tions have been made by them in litigation for their common 
benefit, the transaction being still inchoate, and the violation of 
the law not having been completed. In such a case the Court 
considered that the apparent ownership might be displaced by the 
real, a suspensive condition being annexed to the initial acts of 
the parties of which Courts of Equity might take advantage. 
But where the fraudulent purpose had once been effected by the 
defeat of a third person’s rights in Court, Equity would refuse to 
relieve the parties from the consequences of their collusion.2 And 
this appears to be the view taken in England.* 

In Babaji v. Krishna’ the cases are distinguished as follows by Solution sug 
Sargent, C. J.: “ The judgments of the Privy Council in Ram Babaii re 
Sarun Singh v. Musst. Pran Pearee,® and of the Calcutta High Krishna [1803]. 


mae olan 


Court in Sreemutty Debia Chowdhrain v. Bimola Soonduree Debia,’ fas linti 


as delivered by Sir R. Couch, shew that it is open to the defendant ™Y ™* 
2 SES Se eee Bee S S 


Mal, I. L. R., 1 All., 403 [410] cited inthe guilty as the transferee, or the effect of 
chapter upon Estoppel by Matter in Writ- 


ing, infra, Part I, Chapter X. 

* I. L. R.,11 Bom., 708 (718, 719) [1887]. 
See the English cases there cited and dis- 
cussed. 

2 Section 14 of the Indian Trusts Act (II 
of 1882) [which extends to Madras, the 
North-West Provinces, the Panjab, Oudh, 
the Central vinces, Coorg and Assam] 
provides that ‘‘ where the owner of pro- 


pert} transfers it to another for an illegal 


| purpose, and such purpose is not carried 
nto execution, or the transferor is not as 


permitting the transferee to retain the 
property might be to defeat the provisions 
of any law, the transferee must hold the 
property for the benefit of the trans- 
feror.” 

* See the Chapter on Estoppel by Matter 
in Writing, Part I, Chapter X. 

s —— ** May on Fraudulent and Volun- 

tary Dispositions of Property,” 2nd ed., 

470—472. 

s I. L. R., 18 Bom., 372 (374) [1893]. 

e 13 Moo. I. A., 551 [1870]. 

7 21 W. R., 422 [1874]. 
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to defend his possession by showing that the real t stion 
between himself and the plaintiff was to defraud, whether a | ird 
party or the defendant's creditors generally. The decision — ‘ir | 
M. Westropp and Melvil, JJ., in Mahadaji Gopal v. Vithal 
Bullal followed in Dharma Sakharam v. Nago ie ims 
upon the special circumstances which in these cases were deem P: 
to estop the defendant from pleading such a defence. The s no 
question is much discussed in Chenvirappa v. PuttappaS bat we de lo 
not find that any authority of a Court of Equity is referred tom 
that case which questions the right of the defendant to plead <s ach 
a defence whatever doubt there may be as to the plaintiff's right to pa 
avoid his own deed by setting up his own fraudulent act — 
Transaction is [t is of course clear that where two persons have combined ta o 
— defeat the title of a third, the Court will strip all disguises off the F 
fraud, and, as between those parties and the party de — 
will look at the transaction as it really is, applying the doctrine ce: 
that a man — take advantage of his own wrong. m 
Nawab Sidhee Nazir Ally Khan v. Rajah Ojoodhyaram,* wh Po 
there was a — agreement between the — 3 
representatives in possession and the purchaser at a Governme 
sale, both were held estopped as against the mortgagor fi — m 
relying upon the illegality of their contract. The Judicial Jom 
mittee held that, as between these parties, the sale must n — : 
Trust imposed. regarded as a private sale, which imposed a trust upon the es 
which passed by it. In Gopi Wasudev Bhat v. Markande 1 Va 
yan Bhat, 5 the defendant obtained a sham decree ag — 
Janu in collusion with him, and afterwards asserted | s rig 
against the plaintiff, a bond fide purchaser for value. Th — 
observed: “ Looking to the current of recent decisi ns,° 
think they shew a strong tendency to refuse to give effec 
fraudulent and fictitious transactions, and to undo“ t 
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— 
P: 


‘Dus. i 
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® Bom. P. J. for 1890, p. 275. dhrain v. Bimola Soondwree Deia 
— Bams (08 RI R., 423 [1874]; R. Watson d 

* 10 Moo. I. A., 540 [1866]. — ee, 24 W. RB. | 
5 L L. R.. 3 Bom., 30 (33) [1878]. Param Singh 


© Referring to Jymies v: Hughes, L: R., —— 








- 


CHAP. II. } FAMILY ARRANGEMENTS. 75 


treated as a nullity in the interest of an innocent purchaser 
for value.” 

The doctrine of estoppel by conduct has also been applied to Estoppel in — 

cases of family 
the case of FAMILY ARRANGEMENTS made between the members arrangements. 
for the sake of peace or the preservation of property, where such 
arrangements have been acquiesced in and acted upon, and in 
stich cases the Court will not look so much to the adequacy of the 
consideration as to the motives and conduct of the parties. So 
in the case of Lakshmibaz v. Ganput' where infants had, since 
attaining their majority, by their acts and conduct adopted the 
acts of their mother and guardian, and agreed to treat the will of 
a testator as valid, it was held that they had by ratification 
acquiesced in the disposition of the property and were estopped 
from disputing the provisions of the will. 
In the case last cited Couch, C. J., said : ‘* In order to constitute Principles 
— — upon which 
a binding family arrangement, it is not necessary that there enforced. 
should be any formal contract between the parties, and if suff- 
cient motive for the arrangement is proved, the Court will not 
consider the quantum of consideration: Williams v. Williams. 
The fact that by their agreement the parties have avoided the 
necessity for legal proceedings is a sufficient consideration to 
support it: Partridge v. Smith;* Naylor v. Winch.” * 

The principles upon which family arrangements are enforced in Williams v. 
England are examined in the case of Williams v. Williams above — 
cited, and would appear to be applicable in this country. In that 
case one J W died in 1831, leaving property of different kinds 
and an incomplete will by which, after making provision for his 
wife, he purported to give his property to his two sons in equal 
shares. The brothers agreed verbally that the invalidity of the 
will should make no difference, and for twenty years carried on 
partnership and dealt with the whole property as if it belonged 


* 


a a a ee ee ee eS WN E e 
- 15 Bom. H. C. R., 128 (O. C. J.) de Biel, 12 Cl. & F., 45 [1845]; Maunsell 


i [186s]. v. White, 4 Cl. & F., 1039 [1854]; Stapil- 
- } 2 L. R., 2 Ch. Ap., 294 [1866]. ton V. Stapilton, 1 Atk., 2 [1739]; and the 
=>) -* Oo Jaro NiS., 742 [1863] cases cited in the notes to White and 


. “1 Sim. & St., 554 [1824]. See for Tudors Leading Cases, 6th ed., vol. ii, 
— other cases of this class Neale v. Nenle, 920. See Rajunder Narain Rae v. Bijai 
* 


3 — 


1 Keen., 672 [1837]; Ford v. Stuart, 15 Govind Singh, 2 Moo. I. A., pp- 233, 234 


Beav., 493 [1852]; Stockley v. Stockley,1 [1839] as to agreements acknowledged 
V. & B., 23 [1812]; Persse v. Persse, 7 Cl. in Court in compromise of conflicting 
& F., 279 (1840); Hammersley v. Baron claims. 
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to them equally, the widow concurring in this arrangement down 
to her death. Upon the death of the younger brother (the part- 
nership having already been dissolved), his representatives ile a 
bill against the elder brother for the equal division of the pro 
perty. The defendant contended that there was no formal : — 
ment for the division of the property and no considerit or 
the agreement, that if there was any agreement it could * 
have related to the property existing at J W’s death, and tha 
the arrangement had none of the ingredients of a family arran ge- 
ment, there being no mutuality in it, no disputed rights, and no ~ 
compromise of>family differences. The Court of Appeal held, 
affirming the decree of Kindersley, V.C., that there had been 
agreement between the brothers and the widow upon suficien nt 
consideration. “ It was strongly argued for the appear | 
Turner, L. J., “ that this case does not fall within the nose oE 
the authorities ; that those cases extend no further — 
arrangements for the settlement of doubtful or disputed righ 3, 
and that in this case there was not and could not be any disp a ed 
right ; but this is, I think, a very short-sighted view of the case 
to family arrangements. They extend. ..as I conceive, not merel l 
to cases in which arrangements are made between members of af 
family for the preservation of its peace, but to cases in v hich 
arrangements are made between them for the preservation of i 
property. .......and certainly in these cases this Court do 2s no 
inquire into the quantum of consideration.” ! ae 
Where a reversioner took a prominent part in effec in — 
distribution of a deceased Hindu's estate, and — SS 
an instrument executed for the purpose of adjusting t a fan nil 
disputes, it was held that he was estopped hy his con duct 
questioning the legality and genuine character of the « ura angeme 


tA a 


and the validity of assignments made by person 1s akir 
under the arrangement.2 Again, where the plain 2 n 
lived jointly with his father for upwards of twelv 3 al 
attaining majority and had acquiesced in his father’s 31 — 
of the property, sued to recover a share of | the propert 


had been sold i in — of a decree agai inst his fat her alc 
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the decree having been obtained in respect of a debt incurred 
under circumstances which would preclude the sons from contest- 
ing it, he was held by his conduct to have acquiesced in his 
father’s dealings with the property.! 

In Tennent v. Tennent? Lord Westbury states that in family 
agreements it is required that there shall be on all sides uberrima 
fides. 

A party may, by conduct of waiver, be estopped from insisting waiver. 
upon a binding family arrangement. Where the plaintiff had 
defended a previous suit on the ground of her preferable right 
to inherit, and afterwards sued the plaintiff in fhe former suit 
upon the basis of a valid family compact varying the ordinary 
rules of inheritance to recover half the property, Holloway, C. J., 
said : “ There is another perfectly satisfactory ground for saying 
that this suit cannot be imaintained. The plaintiff now insists 
upon a valid family compact varying the ordinary rules of inherit- 
ance. She has, however, previously appealed to the general rule, 
litigated the matter through three Courts, designedly keeping 
back the compact upon which she now seeks to insist. There can 
be no stronger case of an absolute waiver of that contract, and of 
conduct rendering it wholly inequitable to permit her now to insist 
upon it.” $ 

Similar to the estoppel arising in cases of family arrangements Estoppel by 
is that which operates where there has been a binding partition Retweeu tia 
entered into and acted upon. Where the plaintiffs, members of a EE fk 


family inter se 
joint Hindu family, alleged that a solemn deed, registered and ——— 
purporting to effect a valid partition of the family property, was 
never acted upon and was a mere device to defeat creditors, it was 
held that it lay upon them to make out a sufficient case to set aside 
the deed which was prima@ facie valid and operative.* The mem- 
bers of the family will not only be estopped as between themselves 
but as against purchasers. * Whatever may be the intention of 
the members, purchasers at least have an undoubted right to bind 


them by their public acts to the fulfilment of those obligations 





2 Damudar® Dass v. Muhoram Pandak, * Srimati Sukhimani Dasi v. Mahendra 
13 C. L. R., 96 [1883]. Nath Dutt, 13 W. R., 14; 4 BLL. R. (P. 

2-1, R., 2 Sc. Ap., 6 (10) [1870]. C.), 16 [1869]. See — Shamasoondery 

3 Janaki Ammal v. Kamalathammal, 7 Dossee v. Kartick Churn Mitter, Bourke 
Mad. H. C., 263 [1873]. (O. C), 326 (334) [1865]. 
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which such public acts cast upon them.”! These obsery 
pointed out by the Privy Council, were not intended ta : 
credit of the numerous decisions which have —— etwe —J 
the apparent and the real title that a benami transacti on, voit 
fraudulent design, may be made the foundation of a leer . 
Court of Justice.* a 2% 

Nor is it necessary that there should be a partition byt n otes a 
bounds. The agreement itself, and the position of persons afi fect 
by it, being the foundation of the estoppel, evidence that a bindir ing 
partition has taken place will be sufficient.’ Thus wh pe 
brothers entered into deeds of compromise and partition and apom 
the death of one, another sued his co-survivor for the - share 
which he would have been entitled under the will of their fat 
the Privy Council held that, even if the plaintiff were entitled 
under the will, every interest which he had or could claim th her 


under had passed by the deeds.* = 


Estoppel in Where an invalid ADOPTION has been acted upon and recog : 
— oa by the members of a family, and the person adopted has ¢ — 


his situation, an estoppel may in certain cases arise. In s 
case the person whose interest it is to maintain thea doption 

be supported by a very strong presumption in his favo ur ir sin ir i 

to that which arises when the legitimacy of a person in | possessit 

of property is questioned by a person who has a strict — 

Presumption question it. The case of a Hindu claiming by — is pe 
DUG. as strong as any case of this kind, because he lo —— ri 
which he may have had in his own family, and it wou ld Lt 

to deprive him of the status which he has acquired in his jis 

family except upon the strongest proof of the alleged de 

title. These principles have been laid down by the - Privy 

in the case of Rajendro Nath Holdar v. Jogendro N ath Be a 

Foundation of The presumption is strengthened by the — 
the estoppels members of the adoptive family when — 


complete concurrence in the — and hi 


24 B. L. R.(P. C.), 29. * Greender Chander Gh 
= Tb., 29. Wauth Ghose, La Ry ZLE- 
3 See Ananta Balacharya v. Damodhar 5 14 Moo. I.. A., 67 ps7]. 
Makuad, I. L. R., 13 Bom., 25 [1888] and the discussed in Mayn 's Hind 
cases, infra. Part II, Chapter VI, upon the West and Bühl r — 
a ———— — a 
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person adopted to believe in the validity of his adoption. Acts, 
such as concurrence in the performance of the funeral ceremonies 
of the adoptive father, and a long course of conduet shewing con- 
clusive acquiescence in the validity of the adoption, will raise an 
estoppel in favour of the adopted son.' Such acts, however, on 
the part of the family would hardly be strong enough unless the 
person adopted has, through the influence of the course of the re- 
presentation by conduct, so altered his situation that it would be 
impossible to restore him to that original situation.’ 

Where an adoption was acquiesced in for many years, it was 
held that the consent of some paran competent to give away the 
adopted son should be presumed ; ê and in a suit for a declaration 
that an adoption long acted upon was fraudulent, the Court held 
that the onus was on the plaintiff to establish the fraud which he 
alleged.* 

It would seem, however, that admissions made under a mistake of 
law do not necessarily generate an estoppel in these cases. The 
real test to be applied is whether the plaintiff has changed his posi- 
tion. 

The broad principles expressed in the earlier Madras case were The position of 
subsequently questioned by a Full Bench of the Court in Vishnu * — 

v. Krishnan. The Court stated that the rule of estoppel by con- entre iets 
et does not apply where an invalid adoption is made by a person. be looked to. 
under the full belief that it is valid in law, even where the person 
adopted is induced by the conduct of the person adopting him to 
abstain from claiming a share in the inheritance of his natural 
family. The Court based their decision upon a narrow construc- 
tion of the term “ intentionally” in Section 115 of the Evidence 


Act which was taken to be less comprehensive than the term 





2 Sadashiv Moreshvav v, Hari Moreshvar, 
11 Bom. H. C. R., 190 [1874]; Chintu v. 
Dhondu (note p. 192); Ravi Vinayrkrav 
v. Lakshmibai, I. L. R., 11 Bom., 381 
[1887]; Kannammal v. Virasami, I. L. R., 
15 Mad., 486 [1892]. But see Tayammaul 
v. Sasachella Naiker, 10 Moo. I. A., 429 
[1865]. ~ 

2 Gopalayyan v. Raghupateyyan, 7 Mad. 


- H. Œ R., 250 (256) [1873]. See Gopee Lall 


V. Mussamut Sree Chundraolee Buhoojee, 11 


B. L. R. (P. C.), 391 (395); 19 W. R., 12 


[1872] ; Parvatibayamma v. Ramakrishna 
Rau, I. L. R., 18 Mad., 145 [1894], where 
the cases are ooliaetad: 

8 Anandrao Siraji v. Ganesh — 
7 Bom. H. C. R. (App.), 33 [1863]. 

4 21 W. R., 84 [1873]. f 

s See Kuverji v iban 516. 10: Bone 
374 [1890]. A case decided before Sarat 
Chunder Deis case, but for some renson 
reported later ; Jhinguri Tewari v. — 
E L. R., 7 AIL, 878 [1885]. 

E In, R. 7 Mad., 3:(1883]. 
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““wilfally ° in Pickard v. Sears! and Freeman v. Cooke? — 
decision is now overruled as to this point by the recent = 
of Sarat Chunder Dey v. Gopal Chunder Laha*® in the Privy 
Council ; and in Kannammal v. Virasami* the earlier principle — : 
is reasserted by a Division Bench of the Madras Court in the 
following terms: ‘‘ We have been referred to the decisions in 
Chitko v. Janaki® and Ravji Vinayakrav v. Lakshmibai,® in botl h 
of which it was held that the conduct of the person who ac ~ 
tively participated in the adoption estopped him from disput ng 
the validity of the adoption. It seems to us that this — 
such a case as Section 115 of the Evidence Act was 
to meet.’ 

Upon the estoppel which may arise by recognition of the rights 


of Lala Muddun Gopal Lal v. Khikhinda Koer? may be men- — 
tioned. There the elder of two brothers, Kuldip, for some years 
recognised the younger Sadhoram (who had been born deaf and 
dumb), as having a joint interest in the family property. we 
Judicial Committee held that there was no ground for sappan in 
that Kuldip intended to divest himself of his own property, or 
waive any rights accruing to him by reason of Sadhoram’s incap : 
city, observing: ‘ Their Lordships think it would not be a 
able or conducive to the peace and welfare of families, to cos 
acts done out of kindness and affection to the disadvantage of th the 
doer of them, by inferring a gift when it is plain that no E t 
could have been intended. . .they are equally clear that there i X : 
principle of law, founded on the doctrine of estoppel or lach g o 
the law of limitation or otherwise, which compels them i o hi l 
that under the circumstances of this case, Kuldip’s acts and con 
duct had an effect and operation which he could not have i intende 
or contemplated.” — 

It is searcely necessary to observe that a mere passive — qr 
cence by one in the infringement of his aai by another y wi il’ ) 


} td — 















L6A & E., 469 [1837]. EEE the adoptive — 


2 2 Ex., 654 [1848]. terest, the adoption having ta 2 
— R., 19 I. A., 203 [1892]. upon the understanding that such in 


#1. L. R., 15 Mad., 486 [1892]. should be reserved to her 
$ 11 Bom. H. C. R., 199 [1874], where ¢ I. L. R., 11 Bom, 
the adopted son was held estopped from a — 18 Cale., ; 
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create an estoppel in cases of this kind.! There must be conduct 
of some kind on the part of the former inducing the latter to 
charige his situation. What is to be looked to is the position of 
the party seeking to avail himself of the estoppel. But conduct 
not amounting in law to an esteppel may, nevertheless, be strong 
evidence. In Agrawal Sinjzh v. Foujdar Singh? the plaintiffs 
had treated the defendants as being in equal relationship to a 
common ancestor, and had permitted their names to be registered 
as such at the Collectorate. In a suit to establish that, when 
the succession opened out, they were one degree nearer than the 
defendants to the common ancestor, the Judicial Committee 
held that the plaintiffs course of conduct, though not amount- 
ing to an estoppel in point of law, threw upon them a heavy 
burden of proof which, in their Lordships’ opinion, had not been 
sustained. 

The relation in many of the above cases is, as already pointed Trator of 
out, one of trust. The real owner who allows another to deal with 

şs his property may not inaptly be described as a trustee for third 
parties dealing with the benamidar. Parties colluding to defraud 
creditors place themselyes in a relation of trust to such credi- 
tors. And in the cases of partition and adoption above noticed 
the prevailing idea appears to be one of trust. Perhaps the 
application of the term may be considered inappropriate, but the 
relation between the parties in the above cases is scarcely one 
of contract. 

In this connection may be noticed the estoppels in the cases of Trustee and 
trustee and cestui-que-trust. The position of a trustee is this, that Sranan 
he is under no obligation to assist his cestui-que-trust in selling or 
encumbering his beneficial interest, although he is bound to give 
him all reasonable information. A fortiori, he need not answer the 
inquiries of a stranger about to deal with the cestui-que-trust, and 
if he does+so, he is only bound to answer to the best of his know- 
ledge and belief. But he may estop himself as regards a stranger | 
by making a representation of a positive nature such as would = 


+ * See Taruc® Chunder Bhuttacharjee v. 429; Uda Begam v. Iewam-ud-dia, I. L. Re 
Haro Surker Sandyrl, 22 W. R., 267 1 AlL, 82 [1875]; where the doctrine of 
[1872]: Rama Rau v. Raja Rau, 2 Mad. acquiescence is discussed. 
H. C. R, 114 [1864]; Peddamuthalaty v. 3 $ C. L. R., 346 (1880} 

= Timma, ib., 270; Rajan v. Basura, i., — 
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82 TRUSTEE AND CESTUI-QUE-TRUST. [PART T 
mislead any reasonable man. Such appears to be the effect of 
Low v. Bouverie.' 


Ifa creditor misleads an executor and thereby induces him to part 
with assets in a manner which would be a devastavit, it would 
seem that he cannot complain, if there has been conduct or express 
authority on his part, or a long course of acquiescence: and it 
may be that such a rule would apply in the case of a beneficiary 
who has induced his trustee to purchase trust property, or other- 
wise to commit a breach of trust. But a trustee may not set up ~ 
any title adverse to that of the cestui-que-trust.* And to raise an 
against a cestui-que-trust either by concurrence or acqui- 
escence, there must clearly be the fullest knowledge and an active ~~ 
course of conduct on his part.® 


estoppel 





* It is a common principle of law, ” observed Sir John Romilly, ~ 
M. R., in Newsome v. aS “ that a tenant who has paid rentto — 
his landlord cannot say ‘ you are not the owner of the property; the “i 
fact of his having paid rent prevents his doing it. The same thing © = 
occurs where persons are made trustees for the owner of property: = 
if they acknowledge the trust for a considerable time, they cannot = 
say that any other persons are their cestui-que-trust, or * we will t 


29 









you out of the property,’ 2 : = 

In Gulzar Ali v. Fida Ali a trustee, who had — — 
property upon the allegation that it was his own property, < , 
quently sued to recover the property from the purchaser at the : 
execution-sale on the ground that it was trust property, and that 
he had no power to mortgage. It was held that he couldn e 
allowed to recover upon the strength of a title antagonis Nai o À 
former representations. — 





2 L. R., 91, 3 Ch., 82, where it is stated pel, 5th ed., 545. — is m 


that Burrowes v. Lock, 10 Ves., 470 [1805], 
ean only be explained on the ground of 
estoppel. 

2 See In re Birch, L. R., 27 Ch. D., 622 
(627) [ISS4]; Richards v. Browne, 3 Bing. 
(N. C.), 493 [1837]; Jewsbury v. Mummery, 
L. R., S C. P., 56 [1872]. 

3 See Griffith v. Hughes, L. R., 92, 3 Ch. 


105, a decision upon 51 & 52 Vict., c. 59, s. 6. < 


* Act II of 1882, s. 14; Bigelow on Estop- 


for joining pro forma im — 
on Trusts, Sth ed., 264, so g A 


1882, s. 26. 
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LANDLORD AND TENANT. 
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orizin—Section 116 of the Evidence Act—Classification—Tenant’s estoppel, 
general rule stated—A/chorne v. Gomme [1868]—Indian cases— Estoppel even where 
the landlord has no legal estate— Morton v. Woods [1869]—Estoppel by intendment 
of law—Estoppel extends to licensees and trespassers—Dve d. Johnson v. Baytup 
{1835]—Licensee of Julkur—Estoppel available for and against persons claiming 
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determined—Hoperaft v. Keys [1833]}—Even where rent has been paid by mistake— 
Claridge v. Mackenzie [1842]}—Reason for the rule: the tenant is liable to the person 

-who has the real title—Estoppel operates only during the continuance of the 

tenancy—Estoppel against landlord inducing his tenant to attorn to another— 

Tenancy determined iy estoppel—Surrender by operation of law—Lyon v. Reed 
[1844]—Implied surrender—Estoppel by payment of rent— Payment must have been 

made as for rent due without misrepresentation and under no mistske—Frand or 

misrepresentation— Mistake or misapprehension—Banee Madhuh Ghose v. Thakur 

Doss Mundie {[1866]—Presumption of attornment may be rebutted—Tenant may 

shew that he has derived possession from former owner— Cornish v. Searell [1828}— 

May deny derivative title of landlord—Doe d. Higginbotham v. Barton [1840}—— 
Lall Mahomed +. Kallanus (1885]—Tenant may shew affirmative title - Benami title 
of landlord may be shewn—Donzelle v, Kedarnath Chuckerbitty [187 1}—Tevant may 

not set up benami title avainst landlord—Landlord’s estoppel a branch of title by 
estoppel—Estate by estoppel—Other estoppels against the landlord. 


THE modern estoppel by which a tenant is precluded from Tena —— 










ddd off a 

denying his landlord’s title is founded on the contract between the — for — 

oc= * 

‘parties, and its object has been stated to be to create a sort of — — 
_ specific performance.' “So long as a lessee enjoys everything | peo — 
which his lease purports to grant, how does it concern him what — x — 

the title of the lessor, or the heir or assignee of the lessor, — — 
—— —— B., in Duke v. Ashby, 7 H. contractto pay rent as long as he held posses- — F 2o - 









-  EN., 602 [1862] The principle is clearly sion under the landlord, and bad bts OE Bogen — 
= stated by Jessel, M. R., in In re Stringers at the end of the term to the I — —— 
a eee In Re, 6 Ch. hk, 9, 10 [1877]. and having take 16° ta thit Wap toe 
= « Where a man having no title obtains pos- allowed to say that the man whose title he | 
— — ander a demise by a man admits and under whose title he took pos- 
; ssiol who assumes to give him a séssion has not a title. ‘That is a well- 










ey — 
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Rule of modern 
origin. 


116, Act I 
Is72z 
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part perform it. 


AND TENANT. 


is? Al that is required of him is, that having received the fi 
consideration for the contract he has entered into, he — hs K 
Two conditions require to be satisfied toe s = 
that consideration upon which the estoppel is founded. Poss 






es . 
at 


Si 


must be given to the tenant, and the tenant must take ossessi — 


landlord’s 2 


established. 


by his permission. 


lease. 


title.S 


The estoppel in its modern form is stated by Mr. Bigelow v to 
have had its origin in the old action of assumpsit for use | and 
occupation of land by which compensation fer the daily — y- 
ment of the land was sought to be recovered.* i 

The modern rule appears to be no older than the middle; of the the 


eighteenth century.’ 
The rule in this country is 
Evidence Act.® 


This provision 

2 Per Martin, B., in Crthbertson v. 
Irving, 4 H. & N., 758 [1859]. *‘ The prin- 
ciple upon which such cases rest, is one of 
the broadest in the law, to wit, that one 
who has received property or money from 
another sball not dispute the title of that 
person or his right to do what he has done.” 
Bigelow on Estoppel, 5th ed., 545. So 
where a person enters into a contract to 
purchase lands and takes possession, the 
relation of landlord and tenant is created. 
[See Doe dem Bord v. Burton, 16 Q. B. 
(A. & E.), 807 [1851]; Dart., Vendors and 
Purchasers, 6th ed., 503, 504.) 

2 Bizelow on Estoppel, 5th ed., 509. 

* Per Blackburn, J., in Board v. Board, 
L- R., 9 Q. B., 53 [1873]. 

* See Bigelow on Estoppel, 5th ed., 454, 
506. That learned author points out that 
estoppel azainst the tenant in the time of 
Lord Coke was raised by the acceptance of 


a sealed lease which produced the same 


the relation of landlord and tenant is created, g 
with certain exceptions hereafter to be noticed, the lessee is n no 
allowed to question his lessor’s title during the — — th 
In many instances, the landlord has only an er 
title, and yet the tenant is estopped from questioning s 






























When permissive — 


< d 


contained in Section 116 of th he 
of the law does not det i ar one 


5 See Doe d. Knight v. Smythe, * 
S. [1815], per Dampier, 5 310: ie 
been ruled often that — 
nor any one claiming by bim ¢ 
the landlord's title. He cannot p 


the premises to his own 7 lord 
has been the rule for the I ve z 
and see Doe d. Bristow v. Peg ye US, 
T. R., 758 (n), per m e 2 
as to the estoppel — the n | 
Warner and Walton v 
Williams’ Saunders, V l. i, 6 


— 


spate 


conclusive effect as the estoppel by record the licen se of t 


or by deed when the tenant held over after 


the lease had terminated. The esto) pel de- 
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who has once been a tenant from contending that the title of his 
landlord has been lost, or that his tenaney has terminated, but 
only precludes him from saying during the continuance of the 
tenancy that his landlord had no title at the commencement of the 
tenancy.! It has also been ruled that the words “at the begin- 
ning of the tenancy ” in that section only apply to cases in which 
tenants are put into possession by the person to whom they have 
attorned, and not to cases where they have previously been in. 
possession. This case will be considered later on. These are the 
only decisions in which the Indian Courts have expressed a 
definite opinion as to the scope of the section. It is submitted 
that the section does not embody any rule of Iaw different to the 
rales laid down upon this subject by the English Courts.’ 
The estoppels between landlord and tenant, and the exceptions, Classification. 


j ‘ : Tenants 
may be presented in the following form : *— estoppel. 


I.—The relationship of landlord and tenant is created— 
(A) where the landlord has let the tenant into possession of the Actual title. 
land by a contract, written or verbal. 
The tenant cannot deny that his landlord had a title at the time 
he was let into possession, but he may plead— 

(i) that he has given notice to the landlord that the latter’s 
title has expired, or has been defeated by title par- 
amount, e.g., avoided by sale for arrears of revenue, 
and that he willin future claim under another title ;— 

(ii) that he has openly surrendered the land to the landlord; 

(B) and may be inferred from the payment of rent, attornment, 
or other circumstances. 
The same estoppel and the same defences apply. 
The tenant may, in addition, shew mistake. 


II.— Where the landlord claims under a title derived from the Derivative 
person who let the tenant into possession. This may be— — 
(a) by assignment (gift, sale, devise, lease) ; F 

(5) by inheritance, including adoption. 


e | Ammu v. Bamakishna Sastri, I. L. R., a See the observations as tos. 115 in Sarat 
2 Mad., 226 [1879], per Sargent, C. J., and Chunder Dey v. Gopal Chander Laña, L, R., — 
Matami Ayyar, J. See Subbaraya v. 191. A., 203; I.L R., 20 Cale., 296 [1892]. — 
Mrnhnappo, I. L. R., 12 Mad., 422 [1888]. * See Mr Justice Field's classification for 
_ 3% Lal Mahomed v. Kallanus, I. L. R., 11 another purpose in Lodai Mollah v. Kally 

_ Cale., 519 [1885]. Dass Roy, I. L. R., 8 Cale., — 











estoppel, the 


Alchorne 
ASH} lord had anything in the premises and before tl he 
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Ci 


(i) where the tenant has attorned to the adk 
may, under certain circumstances, shew that t J 
is not really in the landlord but in some a a 


~ Teer 
—> 
‘ 





person ; Se 
(ii) where there has been no attornment the question wil 
be whether the landlord has succeeded in pros s 5 
title. o 


ITI.— Certain estoppels available to the tenant against the lar | 
lord require to be noticed hereafter.' 3 — 
First as to the estoppel in favour of the landlord, or Tes 
ESTOPPEL. i 

To proceed to the analysis of the leading principles :— 
general rule may be stated as follows: A tenant cannot, wi * ir 
possession, set up another title so as to overthrow the title o of his 
landlord, or otherwise dispute that titie. ‘The rule,” said B est. 
C. J., in Alchorne v. Gomme} “ which prohibits a- “0 
disputing in a Court of law the title of his landlord, is ay 
tending to general convenience ...... I am aware that tl 1 
qualification of this rule, if qualification it can be << mt 
there are cases in which the tenant has been permitted to sl 
that a landlord could not justify a distress: in all « of f th 
however, the right of the landlord to demise has been s 
and the plea has been either that his title has since | 
that the tenant has been compelled to pay sums which he 
entitled to deduct from the rent; these cases ther e oren tl 
confirm than impeach the general rule; but the tenant here Dr 
ly disputes the lessor’s right to demise.” — E 
In the case now cited the tenant pleaded that, befo: 


o sl ; 


Je 
? 
is; 


Ea ‘ 


i 


premises had been mortgaged by the pee í t ie — 
landlord claimed. The mortgage being forfeit d, th the 
distrained upon the tenant tor the rent, and to sė ve , his 
being sold the tenant attorned to the mortgagee a — paic 
to him. It was held that the tenant — not, it a 


: — pp. 104—107. — — 
2 2 Bing., 54 [1824]. | nises, the 
ia —— F — — hew that he had ẸĮ 

— to an annuity, and there was a 
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of distress for rent, set up the mortgagee’s title against his 
landlord.! 


Mohesh Chunder Biswas v. Goorcopersad Ghose? well illustrates Indian cases, 


the application of the general rule in India, There the plaintiff 
alleged that he had granted a lease of reni-free land to the defend- 
ant who occupied, and held over after the expiration of the term, 
claiming that the land was m@/ and not rent-free, and that he held 
under the zemindar. The plaintiff's tenure was found to be invalid 
by the lower Appellate Court. ‘‘ We are of opinion,” said Raikes 
and Sumbhoonath Pundit, JJ., in remanding the case, “that the 
only point for determination was, whether the defendant held as 
lessee of the plaintiff, and that, if he did, he could not raise any 
question regarding the validity of his lessor’s title ; and if he did 
not so hold, then the plaintiffs case was at an end. Of course, 
whatever decision the Court might arrive at with respect to that 
question, and however it might determine the rights of the 
parties in this suit, the rights of the zemindar could not be affected 
thereby, or his title to resume, in a suit properly constituted, be 
prejudiced. But in this suit it is not competent to the defendant 
to raise any question respecting the validity or invalidity of the 
plaintiff's title.” 

So where the plaintiff claimed as mortgagee in possession of 
the defendant’s lessor to recover arrears of rent and for ejectment, 
and the defendant had acknowledged that the plaintiff was in 
possession, and had on several occasions paid rent to him, it was 
held that the defendant, having in fact attorned to the plaintiff as 
his landlord, could not be allowed to question the validity of his title 
on the ground that the mortgage-deed had not been duly registered.’ 

And it has been held that a person taking a lease from one of 
several co-sharers cannot dispute his lessor’s exclusive title to 
receive the rent or sue in ejectment.* 


The rule that there can be no estoppel where the truth appears Estoppel even 


has been recognised in India to some estent,® but the general rule Jandlord has | 
no legal estate, » 





3 For othe illustrations of the rule, 2 Marsh., 377 [1863]. 
see Doe d. Ogle v. Vickers, 4 Ad. & E., 782 3 Shums Ahmud v. Goolam Mohecooddeen, 
_ 0836]; Doe d. Hurst v. Clifton, 4 Ad-& E., 3 N.-W. P. (H. C.), 153 [1871]. 
- 809 (813) —— Obhoy Gobind Chowdhry * Jamsedji Soralji v. Lakshmiram Raja- 
vw. Besjoy Gobind Chowdhry, 9 W. R., 162 ram, I. L. R., 13 Bom., 323 [1888]. 
5 Part I, Chapters II, X, XI. 


where the 
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Morton v. 


Woods [1869], 


Estoppel by 


intendment of 


law. 
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above stated is subject to no such qualification, and the tenant will 


be estopped even where it appears upon the face of the transac- 


tion that the landlord has no legal estate. 


In sueh a case the 


estoppel arises by intendment of law from the relation which the 


parties have agreed to constitute between themselves. 


Thus in Morton y. Woods,' the mortgagor in possession executed 


a second mortgage to the defendants, reciting a previous mortgage, 


and as further security for the principal and interest due to the 
defendants, attorned tenant to them, their heirs and assigns, fora 


term of ten years at a yearly rent payable upon a eertain fixed = 


date, with powér to them to enter 


and take possession at any time. 


The defendants having made advances, the mortgagor remained > 


in possession, but failed to pay the first year’s 


The defend- 


rent. 


ants having distrained, the plaintiffs brought an action as ereditors 


assignees of the mortgagor’s 
distress. The Court of Queen’s 


valid. 


estate to recover damages for the 
Bench herd? that the distress was 
Upon a case stated in error, the Court of Exchequer 


Chamber upheld this decision upon the same grounds, viz., that 


the intention of the parties was to create a tenancy-at-will, that | 


both parties had assented to this arr: angement, and the mortgagor = 
having held possession as tenant-at-will was estopped from shew- a 


ing that the defendants had no legal reversion, although it = 


— — 
— a 
— — 
z 
—— — 
— — 


— — 


appeared upon the face of the mortgage-deed that the mortgagor ~ | 


had only an equity of redemption, and the defendants had there- · — 


fore no legal estate. 


The judgment of the Court,’ which was delivered by Kelly, CB, 


proceeds upon the authority of 
commenting upon the previous 
ment of the law upon this point. 


1 L. R., 4 Q. B., 293 [1869]. 

? L. R., 3 Q. B., 658. 

° Kelly, C.B., Channell and Cleasby, 
B. B.. and Byles and Keating, JJ. 

* 4 DeG. & J., 224; 28 L. J. (Ch.), 547 
[1859]. 

s “ And first as to the objection that the 
defendants, not having the legal estate, 
could have no right of distress. That they 
had not, in fact, the lezal estate, is clear ; 
but that may be said of all lessors where 
there is a lease anda tenancy by estoppel, 


— 
j 
— — 


Fe — = 










Jolly v. Arbuthnot? — 
cases, and eontains a clear at 
‘sz 


and where the lessors have: frequently n9 
title at all ; here the defendants h: have 3 

equitable title only, and the 4 1 — 5 
comes of primary impor * — — = 1 
is only by estoppel that the de 
be said to have the legal es 
said that no estoppel ar Je | 
appears on the face of ti 

which is the evidence of | he ag 
between the parties . a — 


+ ae 


* 
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The law implies a tenancy in the case of a licensee, and à 


fortiori where a person who has fraudulently obtained permission 
to go upon the land insists upon holding against the party in 
possession. In Doe d. Johnson v. Baytup,' the defendant, a 
daughter of the plaintiff's lessor, obtained possession of the pre- 
mises upon the pretext of getting vegetables in the garden, and 


Estoppel 
extends to 


licensees and 


trespassers, 


refused to vacate on the ground that the plaintiff had no title. 
Bench? held that she could not defend an ejectment, 


Court of King’s 


The 


as she held as a mere licensee and had, moreover, obtained posses- 


sion by fraud.* 


The rule, however, does not apply as between 


a 


lessor who has no title to the premises and a third person who has 


brought goods upon the land by the license of the lessor’s 





appears there can be no estoppel, that doc- 
trine must be taken to be overruled by 
Jolly v. Arbuthnot [4 DeG. & J., 224]; and 
that being the decision of the Lord Chan- 
cellor on appeal is a decision of a Court of 
co-ordinate jurisdiction, and we should be 
bound to defer to it. Now in that case we 
find there was a mortgage and an agree- 
ment by way of attornment, or a clause 
in the deed that a tenancy should exist 
between the mortgazor and a receiver ap- 
pointed by the parties ; and it is perfectly 
manifest that a mere receiver so appointed 
would have no legal or indeed equitable 
estate in him, and his character of receiver 
and the absence of any interest in the 
estate appeared on the face of the deed. 
The Master of the Rolls [28 L. J. (Ch.), 
274] held that the receiver had no right of 
distress by virtue of such tenancy. But 

d Chelmsford, C., reversed that deci- 

sion, and held that the fact of the want of 
the legal reversion appearing on the face 
of the deed by virtue of which the tenancy 
_ was created did not do away with the ten- 
ancy or right of distress, which arose by 
— nt of law from the relation of 
= landlord and tenant, or from the express 
agreement of the parties. His 








—— BB & C., 471 , and Dancer y. Hastings [4 

— O TA Vi Moo., 34] —— this 
— — © 

3 Ad. & E., ass; 4 Net & Man., 837 


man — —— Patteson 
ae. — nyO 


— 


—— 


— 











‘Coleridge, J * por í 


-Lordship then refers to — v. Searell 


wo of a peron who has f 


tenant.* 








become tenant, there is no doubt as to the 
law. Doe d. Knight w. Lady Smuythe (4 M. 
& S., 347], shews that he must first give up 
possession to the party by whom he was let 
in, and then, if he, or any one claiming 
through him, has a title aliunde, that title 
may be tried by ejectment. It was held in 
that case, not that the party claiming as 
landlady to the tenant was altogether 
estopped from trying the right, but that the 
tenant must first restore possession. [If 
the defendant here bas any right, she : = 
might, in the first instance, have brought | 
ejectment, or have entered on Mrs. John- 
son and disseised her. But she takes 
neither course. She fraudulently obtains 
permission to go upon the land, and then 
turns upon the lessor of the plaintiff and 
insists upon holding the land. The rule, 
as to claiming title, which applies to the 
ease of a tenant, extends also to that of a 
person coming in by permission as a mere 
lodger or as a servant.”— Per Patteson, J. 
‘ There is no distinction between the case 
of a tenant and that of a common licensee, 
The licensee, by asking permission, admits 
that there is a title in the mis — 
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“Tt is trae,” said Charles, J.„ in the case now cited, “that the 
plaintiff brought her goods on to the premises by the license of — 
her husband who was the defendant’s tenant ; but she did not clam 
thereby to acquire any possession of or interest in the premises.” 
coe at In Gour Huri Mal v. Amirunnessa Khatoon! the plaintiff sued 7 
to eject the defendants from a julkur mehal. The defendants had 
paid rent to the plaintiff and his predecessors, and the Goum ~ 
regarded them as licensees liable to have their license determined. | , 
Tke defence set up was that the defendants, as members of the E 
public community, were entitled to exercise their right of fishery ~ 
in a navigable river, and that neither the Government nor the” 3 
plaintiff could claim exclusive rights. The Court held that the = 





defendants, being licensees, and having paid rent, were precluded = 

from setting up this special defence. —— 
mot A — The estoppel operates against persons claiming through the 
AYTAUIAD le or or z ~ | 
against per- tenant, as for instance sub-lessees, and à fortiori against persons 
sons claiming 3 | 
through land- coming in by collusion with the tenant,® and is available to persons 
lord or tenant. | 

standing in the same position as the lessor. , 

In Doe d. Bullen v. Mills? the action was for ejectment m 
respect of a cottage. Bullen, the plaintiffs lessor, finding one — 
Williams in possession, induced the latter to take a lease from m 


him. The defendant, having become proprietor of adjoining land, S 
offered Williams £20 to give up the cottage to him. At the trial = <= 
the defendant offered to prove that he was entitled to the land = = = 
upon which the cottage stood under the same title under which he — 
held the adjoining close. The objection that the defendant, having — 
come in under Williams who was in possession under Ballen, wo = 
not at liberty to question Bullen’s title was upheld by = Lou — =E 
of King’s Bench,* the defendant being in the position of * 
of the lease.* 
Where the defendant came into possession of land a as l 
the plaintiffs tenant at a time when the plaintiff’s i title to th 


E“ 


had determined under the Lands Clauses Conse £ 
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211. Le Ro, 9 11882), $ Sco Doe d. Knight v8 


® Pasupati v. Narayana, I. L. R., 13 S., 347 [1815]. Be 
Mad , 335 [1889]. 6 § & 9 Vict., c. 18, 
s 2 Ad. & E., 17 [1834]. ing in somo measure w 


* Denman, C. J, Taunton, Patteson quis —— 
and Williams, JJ. — 
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Court of Common Pleas held he was in no better position than 
his lessor, who, by holding on as tenant from year to year, was 
estopped from disputing the plaintiffs title." 

In Rennie y. Robinson? the defendant hired apartments by the 
year from one Williams, who fitterwards let the entire house to 
the plaintiff. 


Common Fleas held that the defendant, having used and occupied 


In an action for use and occupation, the Court of 


the premises under a lease from Williams, was not competent to 
impeach either his title or that-of the plaintiff who claimed 
through him. 


The first important qualification of the main rule äs that a tenant Tenant may 
show that 

In landlord’s 

. x . a. . . title has 

Hopcraft v. Keys? the plaintiff had been evicted by title para- determined. 


may shew that his landlord’s title has expired or determined. 


mount to the defendant’s, but afterwards regained possession 
under a néw agreement with the person who had evicted him. 
In an action of replevin to try the validity of a distress levied 
by the defendant, it was proved that the plaintiff was let into 
possession by one Hawkins, who undertook to finish the premises 
Hawkins 
had no other title than an agreement to lease given by one Kent, 
by which the latter reserved to himself the power of re-entry 
and avoiding the agreement if the houses were not completed 
within six months. Kent re-entered for the condition broken 


and to give plaintiff a lease at the end of the year. 


and evicted the plaintiff. Subsequently Kent finished the house, Hopcraft v. 
Keys[1833]. A 
new and dis- 
tinct holding. 


and the plaintiff re-entered under a new agreement with him. 
It was contended that the plaintiff having taken under Hawkins, 
was estopped to say he had no title. The Court of Common 
Pleas held he was not,* upon the ground that at the time of the 


* London and North-Western Railway rule, as it appears to me, does not apply to 


Co. v. West, L. R., 2 C. P., 553 [1867]. 
See Barwick v. Thompson, T T. R., 483 
[1798]. 

2 | Bing , 147 [1828]. 

s 9 Bing., 613 [1833]. ° 

* Tindal, C.J., said: I hope nothing 
which I am about to observe will be suppos- 
ed to break jn upon the established rule of 
law, that the tenant, so lonz as he remains 
in ion, shall never be allowed to dis- 

pute the title of the landlord from whom 

such possession was received, But upon the 
_ facts proved at the trial of this cause, that 


the present case ; for, upon the whole of the 
evidence, Hoperaft, at the time of distress, 
was not in possession under any tenancy he 
derived from Hawkins, but under a new and 
distinct holding which he took from Kent, 
at a period long subsequent to the time 
when Hawkins’ title had expired. . . [after 
statin, the fxcts] I thought, therefore, at 
the trial and I still think, that it was com- 
petent for the plaintiff to shew that his 
landlord had a defeasille title only, and that 
such title was actually defeated before any 
rent became due, and that the rule above 
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distress Hawkins’ title had expired, and the plaintiff did ı not 





š — 

hold as his tenant.' — w 

whe ge aes In the same way a tenant who has paid rent to a lessor by — 

rent as Doon 

paid by mis. whom he was not originally let into possession (the tenants pos 
take. Clarnirce z 

» Mackenzie session being derived separately) is not estopped from shewi —— 

1842) — 

poean that the lessor’s title has expired, although the tenant, in ignore · 

= 

ance of this fact, may have entered into a parol agreement with 


n 
the lessor and paid rent to him under such agreement. In — 



























— | 


Claridge v. Mackenzie the tenant brought an action of trespas = 
for distresses levied under the above circumstances ; it was held — z 
— 


that such an agreement did not constitute a new letting into * 


— 


session, and the plaintiff was at liberty to shew that the defendat — 
had at one time a good title which had since expired. = 


Reason for In Mountnoy v. Collier Erle, J., states the reason for the rule + Fe 
the rule. The = 


tenant isliable “There are numerous authorities to shew that a tenant is- not 
te the person 
whe hes the estopped from shewing that his landlords title has expired,* í md ee S 
real title. | 


justice requires that he should be permitted to do so: for a te an = 
is liable to the person who has the real title, and may be forced t — 
pay him, either in an action for use and occupation, if there — 
been a fresh demise or an arrangement équivalent to one, or i 1 

trespass for the mesne profits. It would be unjust if, b — 

liable, he could not shew that as a defence” — 
Estoppel Ammu v. Ramakishna Sastri® was a suit by the son of : at m 
Bae S gagor praying for redemption. The defendants were the heir Of | 
Sne ausar. * the mortgagee and two persons holding as tenants under a = — 

ment made by Government of its waste land. As rega rds 16 
tenants it was held that, inasmuch as their tenancy t nder th 
mortgagee (and therefore under the mortgagor) had been —* 
mined by the action of the Collector, these defendants w M 


estopped from shewing that, for more than twelve y 


us - 
* 


adverted to could not apply to the case 24M. & TE 149 (18 
where a tenant had been actually turned out * 1 El. & BI., 630 (6 
of possession, and kept out a considerable d. 
time, and afterwards entered under a new 
agreement Sond də entered into with a 
different person.” 

a See also Veare v. Moss, 1 Bing., 360 
(1823) ; Eagland d. Syburn v. Slade, 4 T. Ra. 
sh nn — Aja vas — 
38 11822}. 
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suit, they had held their plots from Government by a title adverse 
to the plaintiffs, and that as against them the suit was barred by 
limitation. The Madras Court point out that Section 116 of the 
Evidence Act operates as an estoppel only during the continuance 
of the tenancy. The tenancy under which these defendants held 
was determined when the Collector declared the land to be the 
property of Government, and granted it to them as raiyats of 
Government, and thereafter it was open to them to contend that 
the interest of their former landlord had expired. In Subbaraya 
v. Krishnappa' the same principle was applied in the case of the 
assignee of a sub-tenant who had obtained a pottah from the 
revenue authorities. 
An extreme application of the rule that a tenant may rely on Estoppel 


inst land- 

his landlord’s title having expired occurred in Downs v. Cooper london 

G C'e h |; | t d il] D his tenant to 
eorge Cooper, who claimed property under a will, put Downs attorn to 
another. 


into possession of it-as his tenant and received rent from him. 
Thomas Cooper disputed his brother’s title, and it was agreed 
between the brothers to refer the question to a barrister, who 
decided in favour of Thomas. George then delivered up the title- 
deeds, and permitted Thomas Cooper’s attorney to communicate 
the transaction to Downs, who forthwith paid rent to Thomas. 
Subsequently George distrained for the rent. The Court of 
Queen's Bench held that George Cooper’s title as landlord had 
expired ; that his conduct was a direct admission of that fact ; 
and that the case came strictly within the rule that a tenant, 
though not permitted to deny the right to demise, may allege that 
that right has expired. Lord Denman, C.J., went somewhat 
further : ‘“‘ It appeared to me,” said the Chief Justice, “that if a 
tenant is estopped from denying the title of the landlord who 
gives him possession, the landlord must also be estopped from 
treating, as his tenant, him whom he has required to enter into 
that relation with another instead of himself.” | 
Whether such a case as the above amounts to an admission — 
only, or to an estoppel, is a question of degree, the principle determined by 
being precisely the same ; but it is conceived that, under certain 
circumstances, a landlord may by his conduct in causing the 
tenant to attorn to another terminate by estoppel the ae 





21. L. R., 12 Mad., 422 [1888]. 2 2Q. B. (A. & E)., 256 [1841]. 
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which exists between the tenant and himself. The more familiar 
instance of estoppel on the landlord will be examined below.! 

Where a tenant, while in occupation of land, takes a new lease 
from the same landlord, there is a surrender by operation of law, 
and the tenant is estopped from denying his landlord’s title, the 
relation of landord and tenant being created afresh. 

The term ‘surrender by operation of law’ is defined in Lyon v. 
Reed as applying to “cases where the owner of a particulat 
estate has been party to some act, the validity of which he is by 
law afterwards estopped from disputing, and which would not be 
valid if his particular estate had continued to exist.” Such an 
act is treated as amounting to a surrender. Baron Parke puts the 
case where a lessee for years has accepted a new lease from his 
lessor. The lessee is estopped from saying that his lessor had no 
power to make the new lease, the acceptance of the new lease 
being of itself a surrender of the former. Baron Parke proceeds 
to observe that the surrender is not the result of intention, but 
proceeds from the act being one of those which anciently were 
acts of notoriety not less solemn than the execution of a deed. 
There has been much conflict as to whether a surrender by opera- 
tion of law takes place where the landlord enters himself by 
agreement with the tenant, and where a third person is intro- 
duced as tenant by agreement.* Implied surrender is, however, 
expressly recognised in the Transfer of Property Act® as one of 
the modes by which a lease of immoveable property determines 
and itis conceived that, in this country, what may amount to a 
surrender will always be a question of intention, and that the 
ordinary rules of estoppel by conduct will apply, the question 
being one of fact, whether the relation of landlord and tenant has 
been created or not.® — 


To pass to the estoppel by payment of rent.7 Payment of rent 


is evidence of permissive occupation, and in all cases furr shes R ? 


an 









a — infra p. 104. Landlord’s Estoppel. Reed, aro elaborately discussed in th b 


#13 M. & W., 285 [1844. to the Duchess of pr sai. 

® See — v. Legge, 8 B. & C., 324 Ca., 9th ed., 917—926. F oe i 
[1828]. 1 The reason for the rule i 

* Nickells v. Atherstone, L. R, 10 Q. B., Park, J. in Gravenor va Woodhouse use 
944 [1847]. 42 (1822)]: “ Although on the on 

& IV of 1882, s. 111 (e) & (f). general rule is most wise a 


° The questions arising out of Lyon v. allowing a tenant gb 
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strong presumption against the tenant. It furnishes the landlord 
with a prim@ facie case, but the circumstance is always open to 
explanation ; and where rent has been paid under a mistake or 
upon a misrepresentation, it is open to the tenant to rebut the 
presumption.!. It is necessary, however, for the tenant to make 
out a strong case.? 

The limits of the rule are well stated by Lord Cranworth in Fsyment must 


have been 


Attorney-General v. Stephens* In order to make the payment of eet ens 
> ren ue 
rent operate as an estoppel, it is essential to make out that the without misre- 
: presentation 
payments have been made as for rent due in respect of land held and under no 


as a tenant—quicquid solvitur, solvitur secundum animum solventis ; —— 
“and if, on looking to the facts it is plain that the payments have 
been made (secundum animum solventium) not for rent, but on 
another account, the doctrine of estoppel arising from payment of 
rent has no place.” 

Where the tenant has, by the direction of his landlord, paid 
rent to a third person, the landlord is estopped from recovering so 
much of the rent as the tenant has paid, or made himself liable to 
pay, in consequence of that representation.® 

Where rent is not shewn to have been paid under any mistake, Unexplained 

payment of 
that circumstance alone has been held to amount to an estoppel. rent. 
In Vasudev Daji Babaji Ranu, the plaintiff sued in ejectment 
alleging that his agent had let to the defendant for three years, 
and that the defendant was holding over and refused to vacate, 
and that judgment had been recovered for rent in respect of the 
same piece of land by the plaintiff's agent. The defendant’s case 
was that the land had been mortgaged to the plaintiffs father and 
subsequently released, but he admitted the payment of rent since 


the judgment. Both the lower Courts found the lease to be a 





lord's detriment that title the possession of under protest, since the levy of each year’s 

which he has entrusted to him, so, on the tax creates a separate cause of action. 

other, it is most just so` far to guard the 1 Grarenor v. Woodhouse, 1 Bing., 38 (42) 

tenant, that he may not be carelessly put [1822]; Rogers v. Pitcher, 6 Taunt , 202[1815}. 

into the hazardous situation of paying bis 2 Rogers v. Pitcher, per Chambre, J., at 

rent twice over, and being put tothe trouble p. 209. 

and expense of an action to recover that 3 6 De G., M. & G., 111 (136) [1855]. 

which he may have been compelled to pay.” * White v. Greenish, 11 C. B., N. S., 209 
«In Pitamberde: v. Jambusar, I. L. R., 17 [1861]. As to conduct not sufficient to bar 
Bom. 510 [1892], it was held that the pay- a landlord's legal rights where no question 
men‘ of a municipal tax forone year without of limitation arises, see Rambhat v. Bababhat 
_ protest did not create any estoppel ina suit I. L. R., 18 Bom., 250 [1893]. 

to recover a sum paid inasubsequen year * 8 Bom, H. C. (A.C), 175 [1871]. 
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The High Court decreed the appeal observing: “In rega | 
the existence of a tenancy, we find that not only was a decre for 
rent made and enforced against the defendant in 1863, but in hi 
deposition given in the present suit in 1868, the defendant admi ts 
that he has ever since paid rent regularly to the plaintiff. and 
offers no explanation whatever of his having done so. Without 
deciding positively what may be the legal effect of the Mam atdar’s 
decision, we think that the defendant is concluded by the — F 
plained payment of rent from disputing the plaintiffs title in 
present suit: Cooper v. Blandy,' Doe d. Marlow v. Wiggins’ 
The defendant must give up possession to the plaintiff, and th 
if he has any title aliunde, that title may be tried in a — 
ejectment brought by him against the present plaintiff: Doe d 
Knight v. Lady Smythe.”* E 


. = 


de 


Exception. In the above case it is conceived no estoppel would have a 
Fraud or mis- 2 
representation had the tenant shewn that the payments were made by mistak 


the lantiord or founded upon fraud of the plaintiff. In Doe d. — J 


e the gins, Lord Denman, C.J., observed: “Thompson havi 

— — session under the testator, the lessor of the plaintiff comes if a 

— claims to be devisee. Thompson admits him to be so, a nd th 
admission is acted upon. Afterwards it is contended that the je wil 
is a nullity. A case may indeed be supposed where e dom 
this kind might be admissible ; as if it appeared that fra 
claiming as devisee had been guilty of a fraud in the making 
a will and zn falsely representing it to the tenant as a ` valid « 
I can conceive that, under such circumstances, evide n — 
fraud in respect of the will might properly — 
tenants case But no such evidence is offered H 
attempt was to prove that the will in question was | 
And Patteson, J., added : *As to the estoppel, | ther — 
take of facts in this case. Thompson was devi: ees wh 
will were sustained or not. If he had eee | 
tenant as devisee, and another person had r 
would have been a misrepresentation, and | 


have been bound. sa 3 — 


21 Bing., N C., 45 [1834]. EE 
=s £Q: B., 367 [1843]. ue 44QF 
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In Cooper v. Blandy, Cooper came into possession under 


‘Perry and Nightingale who had paid rent under distress to Blandy. 


Blandy put in evidence a lease shewing that he had no title to 


distrain, and the plaintiff sought to avail himself of this evidence. 
It was held that he could not. “ As a general rule,” 


quet, J., “it is not competent to a tenant, after submitting to a 
distress or payment of rent, to dispute his landlord’s title. There 
are exceptions to that rule, but this is not one of them. It is not 
the case where a paramount title has been established ; the land- 


lord’s title has not expired ; nor has there been any payment by 
mistake. It is nothing more than the case of a tenant picking a 
hole in the title of a person to whom his predecessors have paid 


rent without objection.” 


said Bosan- 


So where a tenant has paid rent under a mistake to a person Tenant may 


professing to claim under his original lessor, the tenant may call 
upon the person claiming the land to prove his title, and he will 
not be precluded from so doing by the payment of rent or other 
acts which might, under some circumstances, amount to an estop- 
pel2 The estoppel may be displaced not merely by actual mis- 
representation on the part of the landlord, but by the tenant’s 

mistake or misapprehension proceeding from his ignorance of the 
title of the party claiming the rent. The tenant may explain 
and render inconclusive acts done through mistake or misappre- 


hension.* 


shew payment 
of rent to 
representative 
by mistake, 


The above exception is illustrated in the case of Ranee Madhub Banco M Madhub 
Ghose v. Thakur Doss Mundul. The plaintiff sued as putnidar Thakur Doss 


of certain property granted to him by the widow of one of four 
brothers. The tenant denied the widow’s right to grant a putni, 
and stated that the whole rent had always been paid to the kurta 
of the family, who intervened and produced the will of Sreekissen 
which showed that his widow had no power of alienation. Sir 
Barnes Peacock, in delivering the judgment of the Full Bench, 
observed : “ According to English law if a man takes land from 
another as his tenant he is estopped from denying the title of that 


* : 1 Bing. N C, 45 [1334] Bing , 10 [1824]; Gregory v. Doidge, 3 Bin z 
S Jew ç. Wood, 1 Cr & Ph., 185 (194) 47t [1826]. — 
psj * Doe d. Plerin v. Brown, 7 Ad. & E., 


s Jew v. Wood; Rogers v. Pitcher, 6 447 (450) [1837], per Lord Denman, C J. 
Taunt., 202 [1315]; Fenner v. Duplock, 2 5 B. L. R, Sup. Vol., 583 (F. B.) [1866]. 
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person. But if he takes land from one person and afters rar 


pays rent to another, believing that other to be the rep resentat y 
of the person from whom he took the land, he is not es Ippe od, in 
a suit for rent subsequently becoming due, from provini thai it the 
person to whom he so paid rent was not the legal repre itat re 
of the person from whom he took ; for example, if a man pz ays rent 
to another believing him to be the heir-at-law of his deceased 
lord, and afterwards discovers that he is not the heir-at-l w, OF 
that the landlord left a will ; the tenant, in a suit for subs q ae t 
arrears of rent, would not be estopped from shewing tl 
paid the former arrear under a mistake, and that the * 
whom he so paid had no title. The admission of a man’s T 
sentative character by payment of rent to him is not conclu = 
although it may amount to prim@ facie evidence. It is, 
prima facie evidence, liable to be rebutted, and the tenan bisa 
estopped from rebutting it if he can. Therefore even if it hi | 
proved that the widow in this case, after her husbar d's den i 
received one-fourth of the rent, that would not estop — 
from afterwards proving that the husband had left a w 
which he had devised his share of the estate to other p persons 
trust to apply a portion of the rents in a particular m ni ler 
to pay over the residue to his widow.” =a — 
So the payment for some years by tenants of aq qui | 
levied from their landlord by the Government does no t e oon 
former when better informed of their rights from conti E: 
title of the latter. In Jesingbhai v. Hataji,' the ances | 
defendants, finding themselves unable to meet the 
attaching to a village, relinquished it to the a mE sto 
— on condition of their being allowed ti 
of the lands rent-free as their vénta or share s 3 
condition than a house-tax. It was held that n no o r 
landlord and tenant was created thereby bety > pa 
the fact that the defendants had made s pay 
account of quit-rent to the plaintiffs, did not et op > the E 
from — to pay farther, or from — — ne 


jT“ 
n 


session. 


——— >Re 54 Bom, 79 [07 


— Se 
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Where, however, rent was not shewn to have been paid, and Offer to pay 
the plaintiff relied upon an application by the defendant to the ~ 
Collector for a tenure offering to pay rent for the same, and it 
appeared that the Government were not in a position to grant 
the tenure, it was held that the defendant was in no way bound 
by an offer made under the impression that the power of creation 
was with the Government, and that no question of estoppel arose.! 

In Fenner v. Duplock? the lessee continued to pay rent to his Presumption 
lessor after the title of the latter had expired, in ignorance of Pac be Palin 
the nature of the lessor’s title. “ Although,” said Best, C.J., °% 

“æ tenant may shew that his landlord’s title has expired, yet 
if he enters on a new tenancy he shall be bound ; but before he 
ean be so bound, it must appear that he was acquainted with 
all the circumstances of the landlord’s title ; the landlord before 
he enters into any new contract must say openly, ‘My former 
title is at an end; will you, notwithstanding, go on?’ The 
defendant in the present case knew that his title was at an end ; 
was it honest in him to persist in his claim, and to call for rent 
under such circumstances? . . . Payment of rent may indeed 
be evidence of an attornment; but before we can decide whether 
an attornment took place, we must look at the circumstances and 
see whether they do not rebut the presumption of an attornment.” 

The next case to be examined is where the tenant has come The tenant 
into possession under a former owner. In such a case the tenant he — 
does not attempt to question the title under which he received mer 
possession. The rule, therefore, which permits the tenant to °¥=*™ 
shew that he has acted under a mistake is only an apparent 
exception to the general rule which precludes him from denying 
his lessor’s title. 

This proposition is illustrated by the case of Cornish v. Searell.? Cornish v. 7 
“The defendant in that case, being tenant of premises under a — — 
lease from his father, agreed to attorn to the plaintiffs, but his | a $ 
lease was never surrendered, and he was still liable by law to — 
y rent to his lessor and to — the covenants. “It has  —™ 
said? observed Bayley, J., “that the — — > — — 
— — k dny Meh © 6 ok C. sz [182s] See The eer tt 
Muancepooree, 14 W. R., 391 [1870 Collector of Allahabad v. Suraj Baksh, 

— g., 1 i 6 N.-W. P. B. C. R., 333 [1874F 
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And in sucha 
case may deny 
derivative title 
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inbotham v. 
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agreed to become tenant to the plaintiffs, cannot dispute their 
title. If the defendant had received possession from them, he 
could not have disputed their title. In Rogers v. Pitcher! and 
Gravenor v. Woodhouse? the distinction is pointed out between 
the case where a person has actually received possession from 
one who has no title, and the case where he has merely attorned, 
through mistake, to one who has no title. In the former case 
the tenant cannot (except under very special circumstances) 
dispute the title: in the latter he may.” The lease being anm 
existing lease was an answer to the action, inasmuch as it thereby 
appeared that the title to receive the rent was in a third person. — 
A tenant already in possession may shew that his landlord 
has no derivative title from the person through whom he professes 
to derive his title. In Doe d. Higginbotham v. Barton® one 
Morton, being seised in fee of the premises, mortgaged them to 
one Woodhead in 1821, and remained in possession. In 1829 
Morton mortgaged the same premises to the lessor of the plaintif 
Higginbotham, having previously to that date demised a portion 
of the premises to Barton. Subsequently to 1829, Higginbotham’ 
received rent from Barton, and demised the remainder of the 
premises to a person through whom the other defendant, 
Warburton, claimed. In 1835, Woodhead gave notice to the 
defendants to pay rent to him, and received the rents accordingly- 
Higginbotham afterwards served the defendants with notices to 
quit, and brought an action of ejectment. It was argued that tbe 
defendants could not set up the prior mortgage, because the effect — 
of such a defence would be to deny that Morton and his assignee 
had a right to demise, and that this evidence should be excluded. 
The defendants contended that the mortgage to Woodhead | 
the payment of rent to him did not amount to dispu ng l 
the lessor of the plaintiff ever had title, but, on the ¢ 
shewed that he had a defeasible title, and that his title 1 
defeated. — * 
Lord Denman, in delivering the judgment of the Ca Cou j= 
King’s Bench, observed : “ Supposing the facts to eas a = 
stated, it is clear that the lessor of the plaintiff never es = 
* 6 Taunt., 202 [1815]. Le Ot Ad, & E., 307 " z í k — 
> 1 Bing., 38 [1822]. aie — 
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Tegal estate ; and he must — the rule with regard to land- 

lord and tenant. That rule is fully established, viz., that the 

tenant cannot deny that the person, by whom he was let into 

possession, had title at that time, but he may shew that such title 

is determined—Doe d. Knight v. Lady Smythe. With respect 

to the title of a person to whom the tenant has paid rent, but by 

whom he was not let into possession, he is not concluded by such 

payment of rent if he can shew that it was paid under a mistake. 

. .. The tenant, therefore, may be said to satisfy the rule ; 

when he admits that, at the time when he was let into possession, — 

the person who so let him in was mortgagor in Possession, not 

treated as trespasser, and so had title to confer on him, the tenant, 

legal possession ; and yet may go on to shew that subsequently 

he has been treated as a trespasser, whereby his (the mortgagor's) 

title and the tenant’s rightful possession under him, have been 

determined.” The Court accordingly made the rule absolute for 

a new trial on the ground that the evidence excluded might have 

shewn that Woodhead had treated the lessor of the plaintiff as a 

trespasser.” 

The rule that a tenant already in possession, who has executed Rule recog- 

a kabuliyat in favour of, and paid rent to, one who claims under —— 

a derivative title from the last owner, is not estopped from setting — 

up another title was recognised in the case of Lal Mahomed vy. tal Mahomed 

Kallanus* The plaintiff claimed under an ijara pottah, and iss. — 

stated that the defendant had executeda kabuliyat in his favour = 

and had paid rentto him. The defendant admitted the payment — 
_ of rent, but alleged that the kabuliyat had been obtained by coer- — 

cion. The defendant in special appeal contended, upon the — 






thority of Lodai Mollah v. Kally Dass Roy,’ that he was entitled ee A * — 
~ to prove the title of the persons set up by him, notwithstanding na = 
F execution of the kabuliyat in favour of the —— who ae tea — 
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claimed under a derivative title. For the plaintiff it 
that the doctrine of estoppel should not be confined i 
between the tenant and the person who has let him into pos 
and that Section 116 operated asa bar. The defendant — 
relied upon Cornish v. Searell’ as being in point, and conte 
that there is no estoppel against disputing a derivative ti e; 

that a tenant is at liberty to admit derivation of title, a ater 
the fact that the landlord’s title is forfeited to another. T s 
defendant’s argument prevailed, the Court ? holding that the w F E : 
“ at the beginning of the tenancy” in Section 116, only a PP ly 2 
to cases in which the tenants are put into possession of the 


a 


U 


p- 


tenancy by the person to whom they have attorned, and t not oa 


* ey A 


case where the tenants have previously been in possession. F oc 


The case of Ford v. Ager*is an authority that a tenant m 
withont disputing the title of his landlord, shew an aff na — 
title in himself from which any title the landlord had was 


derived. That was an ejectment for a cottage and garı a The 


A 


owner in fee, Robert Ford, put his illegitimate son- Quatts on mto — 
possession, and afterwards mortgaged the premises. Quinto 
having remained in possession for many years wi out pa ayin 


‘ A] 


rent or acknowledging his father’s title, conveyed in fee fo the 


—* 


plaintiff, and after attorning to him as his tenant, gave up Ip pos 
sion to the representative of the mortgagor and the ex n tor 
the mortgagee (whose mortgage had been kept alive b y 
of interest), and they conveyed their interests to — lefenda 
A verdict being entered for the plaintiff, a rule for an D- 
was obtained, when it was contended that the defe: = it 
estopped from denying the plaintiffs title — 
possession of the land.’ The Court of Exchequer ° } 


— — 


2 8B. C., 471 [1828]. ing a derivative title rom z tos 
3 McDonell v. Macpherson, J.J. This title the defendan E — 
a «It cannot be said that there was any dispute, and we t — — 
such contract between the parties as would to.” Per Cur. Rafe F 3 F 
estop the defendant from denying the * 2 H. «C. | 
plaintiff's title, inasmuch as no consider- $- See Doe d. Bullen mY TE 
ation was given. Had the plaintiff in- 17 [1834]; 
ducted the defendant into possession, the A. & E., 
giving of the possession would have been 5. B — we he 
the consideration ; but the defendant was € Pollock, ©. B, © 
in possession before, and all that he did we'l, B E D — 
was to give a kabuliyat to a person claim- —  — — 


—5 
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objection, that before any question of title was gone into, the 
defendants must restore possession, had not been sustained, and 
that upon the merits the plaintiff had no title against those 
claiming under the mortgagee. Channell, B., observed : “ I do not 
dispute the authority of Doe d. Bullen v. Mills ! ; but the present 
case appears to me distinguishable. Although up to a certain 
point it resembles that case in its facts, it differs in the circum- 
stances under which the plaintiffs tenant was originally let into 
possession. The defendauts do not seek to dispute the plaintiffs 
title ,but to shew an affirmative title in themselves, from which 
any title the plaintiff had was derived.” : 
In this country the doctrine that a tenant may explain the Benami title of 


benami title of his landlord has been allowed to vary the rule —— 


that a lessee may not question his lessor’s title. In the case of —6 
Donzelle v. Kedarnath Chuckerbutty? the plaintiff sued, as the neat 
putnidar of one Anusul Burkut under a kabuliyat granted by 
the defendant in her favour, to recover arrears of rent. The 
defendant pleaded that Golam Hossein, the husband of Anusul 
Burkat, was in his lifetime the real owner of the property, and 
that Anusul Burkut wasa mere benamidar for him ; that, after his 
death, quarrels had arisen between Anusul Burkut and her co- 
widow who had taken possession of fifteen annas of the property, | 
= and from whom the defendant had since taken a putni. The | 
_ defendant only admitted Anusul to be the proprietress of a one- 
— — share under the Mahomedan Law, and prayed that she 


anna 


== might be allowed to explain the real nature of the lease under 


— — 


= whichthe plaintiff claimed. 

== The lower Courts declined to go behind the kabuliyat, and 
= examine the real state of the title, upon the principle of estoppel. 

— — defendant appealed on the ground that the question asto 


— real owner was had never been tried. ae case was — 
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in a subsequent! chapter. That of Bayley, J., which bears upon 

the present subject, states with great clearness the grounds of 

the decision. 
The principle upon which the decision proceeded is that the 





There is no 
contract be- 


iwen the tenant, having paid rent toa benamidar undera mistake as to 
the tenant. the true state of the title, and being in fact liable to pay rent 


to the real owner, may be permitted to shew the truth. 

A tenant will not be permitted, however, to pick a hole in the 
landlord’s title where he has acknowledged him as such under no 
misapprehension as to his real rights. This is shewn by the case 
of Sabuktulla y. Hari* where the plaintiff sued to recover pos- 
session of certain buildings and land in respect of which the 
defendant had for several years paid rent. The defendant set up 
a prior benami conveyance as justifying his possession. It was 
found that the plaintiffs father, with a view to preserving the 
property from attachment, had conveyed it to the defendant for 
a nominal consideration, the defendant remaining in possession 
and paying rent. The defendant claimed that the plaintiff was 
estopped from shewing the conveyance to be a nullity, but the 
Court refused to entertain this contention, holding that the 
relationship of landlord and tenant existed between the parties.® 

The estoppel against a LANDLORD is a branch of title by estoppel 
and is of this nature. When the grantor, by a recital, or by an 


Tenant may 
not set up 

benami title 
against land- 
lord, 


Landlord’s 
estoppel, a 
branch of title 
by estoppel. 





2 Part I, Chapter X. 

3 10 C. L. R., 199 [1882]. 

3 ‘** The case is that of a tenant who, 
having got possession of the holding asa 
tenant and having paid rent for several 
years refuses to continue to pay rent and 
sets up a benami deed by which, before 
the commencement of the tenancy, the 
plaintiff's father had purported to convey 
the leased premises tothe tenant. We 
think that, under these circumstances, the 
plaintiff is entitled to recover. He sues 
on his lease; when the conveyance is found 
to be a mere colourable transaction, the 
defendant shifts his ground and cliims 
that the plaintiff is precluded from 
shewing it to be a nullity. This isa state 
of things quite different from those cases in 
which money has passed under a fraudulent 
transaction, and one party to the fraud 
seeks to recover it. Here the defendant 


being in as a tenant fraudulently sets up 
abenami deed, firstas bemg bond fide, 
and for valuable consideration, next as 
estopping the plaintiff from asserting the 
tenancy. This, m our opinion, he is not 
entitled to do.” Per Car., at p. 200. 

* Bigelow on Estoppel, 5th ed., 390. 
See Trivivan v. Lawrence, 2Sm. L. Ca., 
9th ed., at p. 828. *As if a man makes 
a lease by indenture of D, in which he hath 
nothing, and after purchases D in fee, and 
after bargains and sells it to A and his 


heirs, A shall be bound by the estoppel; e 


and that where an estoppel works on ‘a 


interest of the lands, it runs with the hie 


into whose hands soever the land comes, 
and an ejectment is maintainafie upon the 
mere estoppel;” also Williams’ Saunders 
(1871), 830, in the notes to Walton “vy. 
Waterhouse ; also Webs v. Austin, 7 


Man. 
& Gr., 701 (724) [1844], where the iessor © 


Po] 
AE r vie 


a ee 
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intention to be gathered from the scope and object of an instru- 
ment, or by any other circumstances reasonably to be inferred, is 
shewn to have stated that he is seised of a specific estate, and 
-the Court finds that the parties proceeded upon the assumption 
that such an estate was to pass, an estate by estoppel is created 
between the parties and those claiming under them, in respect 
of any after-acquired interest of the grantor, the newly acquired 
title being said to ‘feed the estoppel.’ The principle is that one, 
who has permitted another to act upon the belief that he possesses 
a specific title or interest, shall not afterwards be heard to say that 

he had no such interest ; and the after-acquired title enures for 
the benefit of the grantee. 

But few illustrations of this well-known doctrine are to be found Estate by 
among the Indian cases. The facts in Kurn Chowbey v. Jankee — 
Pershad' were as follows: One Akbar Ali, who farmed a mouzah in 
mustagiri, granted to the Rajah of Huldee sub-leases to subsist so 
long as he paid a certain annual rent. The Rajah held the lands in 
mustagiri during his life, and in 1835 the manager of his estates 
leased the lands by certain deeds to the defendant’s ancestor in 
perpetuity. In 1840 Government conferred proprietary rights on 
the then Rajah subject to the mustagiri of Akbar, and in 1841 the 
plaintiffs ancestor’s name and the terms of the above deeds were 
recorded in the settlement papers. In 1854 the plaintiff pur- 
chased at auction the rights of the Rajah acquired under the settle- 
ment in 1841, but the rights of the Rajah as sub-lessee were not 
sold. Akbar subsequently put an end to the Rajah’s sub-lease for 
non-payment of rent and sub-leased to the plaintiff, and in 1862 
surrendered his mustagiri, whereupon the plaintiff sued to have 


the leases of 1835 set aside. It was held that when the Rajah 


in 1840 acquired proprietary rights from Government sufficient 
to support the grant professed to be made to the defendant’s 
ancestor in 1835, that grant would enure for the benefit of the 
defendant ; the Rajah and the plaintiff who derived his title 
under him being estopped from denying the title conferred on the 


— mortgago>d the premises previous to convertible into a lease in interest by the 


* the lease, but the mortgagees being willing concurrence of the mortgagees ; also Bacon's 
to make a good title to the purchaser, it Abridgement, Leases (O). 


was held by Tindal, C. J., that the lease * 1 Agra (N.-W. Bk 168 — Turn- 
though originally = lense by estoppel, was er and Spankie, JJ. 
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defendant by the deeds of 1835. Similarly, in Kazee Abdool 
Mannah v. Buroda Kant Banerjee,' the lessors of the defendant's | 
vendor granted a mokurraree pottah at a time when they held the 
property under a temporary settlement, but subsequently ob- 
tained from Government permanent rights. It was held that they 4 
could not question the validity of the pottah previously granted ~ 
by them. s — 
The rule is, however, embodied in Section 43 of the Transfer of 
Property Act,® and in Section 18 of the Specific Relief Act.’ 
Other estop- Where a landlord has allowed his tenants to erect buildings in 
— the hope or encouragement that they will obtain an extended : 
term or an allowance for the expenditure, an estoppel may be 2 
raised in favour of the tenants, and the landlord may be precluded 
from saying that he did not excite such an expectation, upon the 
principle laid down by Lord Kingsdown in Ramsden y. Dyson.* 
It must, however, be clear that the tenants were induced to expend 
their money by reason of something very nearly amounting to” 
an agreement or license on the part of the landlord® before the 
erection, or a distinct acquiescence immediately after it. It will 
be for them to prove by strong and cogent evidence, leaving no 
reasonable doubt, that they acted upon encouragement. Where, 
in a suit for ejectment, there was no evidence that tenants had 
entered on the land for building purposes, or had been encouraged 
by the landlord to build, it was held that the former had no equity 
as against the latter.7 In a recent Madras case it was held, upon 
a finding that the landlord had stood by while the character of 
the holding was being altered, and had thereby caused a belief 
that the change had his approval, that the tenant was entitled 





115 W. R., 394 [1871], Ainslie and Paul, See Gregory v. Mighell, 18 Ves., 328 
JJ. [811]. : 

2 Act IV of 1882. Previous to that en- s Pilling v. Armitage, 12 Ves., 78 [1806]; 
actment it was held that the rule does not Ramsden v. Dyson, at p. 170. See Mold 
apply toa compulsory sale made through v. Wheatcroft, 27 Beav.. 520 [1859]; Plim- 
the Court at the instance of an execution- mer v. Mayor of Darlington, L. R, 9 Ap. 
creditor — Alukmonee Dubee v. Baney Cas., 699 (711); and see Feshwadaiai v. 
Madhub Chuckerbutty, I. L. R., 4 Calc., 677 Ramchandra Tukaram, I. L. R, 18 Bom , 66 
[1878]. That, however, was nota case of (78—S2) [1893], and cases thefe cited. | 
landlord and tenant. See Part I, Chap- 6 See Dunn v. Spurrier, T Ves., 236 
ter X. [1802]. 

8 Act I of 1877. 1 Onkarara v. Subaji Pandurang, 1.L.R., 

4L. R, 1 E. & I. A., 129 (170) [1866]. 15 Bom., 71 [1890]. 








~ 
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to compensation for his improvements.! It is conceived that the 


-condpct of the landlord must be such as “really to induce the 


person committing the act, and who might have otherwise abstained 
from it, to believe that he assents to its being committed.’ 

So where a landlord did not object to buildings erected by his 
tenant for a period of twenty-five years and received rent during 
that- time, it was held that even if it was not shewn that the land 
was originally granted for building purposes, the landlord would 
be precluded from ejecting the tenant without compensation.® 

In any event where a person is in possession of land under any 
bona fide claim of title and erects buildings thereon; he is entitled 
either to remove the materials, or to obtain compensation for their 
value in case the owner of the soil desires the building to remain 
for his benefit.* 


In Piggott v. Stratton® a party was induced to take a sub-lease Represent- 


ations by lessor 


of land commanding a sea view for building purposes on the faith a ground for 
of a representation made by his lessor Stratton that the lease under fe pe pe 
which he himself held (which was the fact) bound him not to“ 


build so as to obstruct the sea view. Stratton having received 
the price of the land enhanced by the security of the sea view, 
allowed the sub-lessee to erect houses on the land sub-let, and then 
surrendered his original lease and took one not containing the 





1 Kunhammed v. Narayanan Mussad, 


I. L. R., 12 Mad., 320 [1883]; and see Ravi 
Vurma v. Mathissen in note at p. 323. 


— 
i 
* 


9 De Bussche v. Alt, L. R., 3 Ch. D., 286; 


Uda Begum +. Imamud-din, I. L. R., 1 AI., 

- 82[1875], where delay on the part of the 
landlord was held not to deprive her of her 
fight to relief. See Shibdass Bandapadhya 
z Matiapadhya, & B. L. R., 

| (242) [1871]; Baney Madhab Banerjee v. 
Krishna Mookerjee, 7 B. L. R., 152 
— Purga Prashad Misser v. 
ida 7 | Sookul, ib., 159. In Bisheshar 
ead, I. L. R., 14 AN, 362 [1892], 
arpat we applied in the case 















8 Yesradabai +. Ramchandra Tukaram, 
I. R., 18 Bom. 66 [1893], and cases there 
cited ; Dattatraya v. Shridhar Narayan, 
L L R., 17 Bom., 736 [1892]. 

* In the matter of Thakoor Chander Pora- 
manick, B. L. R., Sup. Vol., 595 [1866]. 
Act XI of 1855, s. 4, which applies only to 
cases under English law, secures to bond- 
fide holders under defective titles the value 
of buildings erected or improvements 
made by them in the belief that they had 
an estate in fee simple or other estate, and 
that Act has by Act XV of 1874, s. 3, been 
extended to the whole of British India 
Act IV of 1882, s. 108 (A). l 
— — — 
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ye — OT, —— 
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injunction upon equitable grounds, since what the defendant, had — 
said te bis sub-lessee amounted to a representation that he, the 
defendant, could not during his lease build otherwise than ina 
particular war. And where a lessor or vendor has represented 
that he will do something for the lessee’s, or purchaser's benefit — 
upon the property itself. or upon adjoining property, this may be 
ground fer refusing specific preformance of the contract at the © 
suit of the former, “the conduct of the party applying for relief 
being an important element for consideration.“! These appear to 
be cases of estoppel though not expressly decided as such. - * 


AVEN 


E 








> Dame ©. Peres, LR. 6 A. L, 414 335 S48]; Mees v. Wain, I Se 
ADOS See Becumont v. Dat, Ja, (N.Sh 523 [1851]; Flight v. Burton, S MJ 
S22 Sj: Pet e Paama, Il Bear, & K., I 0S9} — 





CHAPTER IV. 
PATENTS. 


Estoppel against liconsee of patent, founded vpon the contract for permissive enjoyment 
yment by permission of the patentee is consideration—Licensee is bound to 
admit validity of patent— Cros? y v. Dixon [186%}—The patentee contracts to put 
the licensee into the same position as himself—Contract for erclusive right may 
perhaps amount to warranty or raise estoppel—Chanter v. Leese [1838]; Smith v. 
Scott [1859]—The assignee of a patentee is nota mere licensee— Waltor v. Lavater 
[1860]—Licensee may, however, shew limits of patent— Clerk v. Adie [1877]—His 
position analogous to that of tenant—J/nz the matter of D. H. R. Moses [1887]— 
Patentee may not derogate from his own grant—Estoppel against patentee con- 
sidered in Cropper v. Smith [1881]—Conduct not amounting to abandonment of 
legal mghts does not estop patentee: Proctor v. Bennis [1887]—Acquiescence— 
Those who infringe a patent act at their own peril—The rights of partners working 
a patent before and after dissolution—Third parties—Position of licensee of trade- 
mark—Estoppel against owner—Zavrergne v. Hooper [1884.] 





THE position of a licensee who has contracted for the use of a Estoppel 
* - inst licen- 
Here the consideration for the Sse of patent, 
g founded upon 
the contract 


patent! has next to be considered. 
promise to pay royalty is the permission to use the invention. 
The patentee is unable to claim against the licensee for infringe- —— 
ment because this is excluded by the fact of the license. It follows, 
therefore, that there is a contract between the owner of the patent 
and the licensee who is working the patent under his permission, 
similar to the contract between landlord and tenant, and the licensee 
is precluded from questioning the patentee’s right. ‘‘ Although,” 
said Lord Blackburn in Clark v. Adie, “a stranger might shew 
that the patent is as bad as any one could wish, the licensee must 
ot shew that.” “So far as he is concerned,” observed Lord Cairns 





2 The grant of letters patent for inven- 
tions is by virtue of the Crown’s preroga- 
tive, and confers an exclusive right to the 
use of Invention against all the subjects 
6£ the Crown? but the Crown itself may 
use the invention withont the assent of, or 
making compensation to, the inventor: 
Feather Suppliant v. The Queen, 6 B. & S., 
257 — explained in Diron v. London 


Small Arms Co., L. R., 1 Ap. Ca., 632 
[1876]. The Acts in India granting exclu- 
Sive privileges to inventors are Act XV of 
1859, Act XIII of 1872, Act XVI of 1883 
and the Inventions and Designs Act (V of 
1888) which repeals the previous Acts. 

2 Per Bramwell, J., in Noton v. Brooks, 
7 H. & N., 504 [1861]. 

* L. R., 2 Ap. Ca., 436 [1877]. 
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Se in the same case, “he must stand here admitting the novel lty of th 
invention, admitting its utility, and admitting the sufficie * 
pat =: 
the specification.” 

— 
Enjoyment by Where an invention has actually been used by the permissi 
permiar n of a 
the patentee & the patentee the user amounts to consideration, although th pa 
cunsmiera tion. — 
may have been void. Lawes v. Purser’ is a strong auth lority | 
this effect. The defendants agreed to pay 10s. per ton fo aa 
ae 

stance used In certain manure manufactured by them, the pli ain 
being the patentee of an invention for the manufacture o 
manure. Upon an action to recover the money so ps — 
defendants pleaded the patent was void. The Court of Que 


Bench held that the defendant, having had the advanta * 


Jt j] 


contract, could not say that the patent was void, and i 
plaintiff to try his right.* 


Licensee is The licensee, therefore, cannot act under his license and at 

wand to x : ; 
admit validity Same time repudiate it. He may give notice to dete nine 
of patent. e 
agreement, paying for such user as he has enjoyed, and use 
invention at his own peril, but he will in that case be subject ; to 
action for infringement. a 
en — In Crossley v. Dixon* the licensee, a carpet manufacturer, ag gre 

on 

verbally with the owners of certain patents that machines, embo 


ing their inventions, should be made under their superintender 


3 Clark v. Adie 425. Seo The Grover this agreement, using the patent ri rh 
and Bater Sering Machine Co. v. Millard, the plaintiff's permission, they mus st ma 
§ Jur. N. S., 713 [1862]; where Wood, V. C., him, whether the patent was valid ¢ 
held that the fact of a patent having been until at least, they give notice that hey 
found invalid at law in an action between dispute the validity of the patent, a — 
the patentee and a third party could not will, in future, use the invention in thei — — 
be set up against the patentee by his licensee own right, and not under the pe ee 
in a suit upon the same patent. of the plaintiff. Such a notice would 

®6 E & B., 930 [1856]. See Taylor v. change the position of the parties: after it be 
Hare, 1 New Rep., 260 [1865], per Mansfield, the patentee might sue the defendants for _ z 
OJ. an infringement of his patent for any sub- — 

* Erle, J., said: “It is my opinion that sequent user; and, perhaps, in an action, 
the defendants are bound by their promise, on the agreement for the price for su h- 
they having had the consideration they subsequent user, the invalidity of th — 
bargained for. The plaintiff was in posses- patent might be a defence.” In Noton v, F — 
sion of a patent right; the defendants Brooks, 7 H. & N., 499 [1861], Pollock, — — 
promised to pay him for permission to use C. B., puts the case: ‘‘Supposing a person — —— 
it; and they have had that permission. says to another, ‘Let me use your richt of © — 
I am decidedly of opinion that, if the plain- way, and I will pay you Sixpence every 
tiff had then known that the patent was time I use it’; if he used it a hundred times 2 
* void, this would prove fraud on his part; could he refuse to pay because it turne — 

ae _ but this is not alleged. Then it is clear to ont that there was no right of — 
— a me — if — aa en on eee oe sm clea 


je 
jis 
a Pe nk 
Sars — A r z a ` ‘ i ey * a — 


nce 
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for his own use. Dixon was afterwards supplied, by one 
Sharpe, with other machines which the patentees alleged to be 
infringements of their patents. In a suit by the patentees, Dixon, 
who was still paying royalties for the machines manufactured for 
him, denied the agreement and challenged the validity of the 
patents. Vice-Chancellor Hall having made a decree and directed 
an enquiry, the Lords Justices directed the appeal to stand over till 
the patentees had brought any action they might be advised to try 
the question of infringement. The House of Lords held that the 
verbal agreement must be treated as a license, that Dixon was 
bound to recognise and admit the validity of the patent right, and 
that there could be no reason for sending the appellants at large 
into a Court of law.' It was of course open to the respondent to 
put an end to the license which was the foundation of the suit, in 
which event the appellants could only bring an action against him 
for infringing their patent. But the contract being admitted and 
being free from fraud, the Court of Chancery could not abdicate 
its functions, but was bound to enforce the contract. 


In all these cases the consideration for the promise to pay royalty The patentee 


is the permission to use the invention.? The licensee has contract- 
ed for the use of the patentee’s right, such as it is, without regard 
to the fact whether it can be sustained upon litigation or not. 
Hall v. Conder * the plaintiff transferred to the defendants one half 
of certain foreign patents when the same should be obtained, and 
also a moiety of an English patent, upon the defendants agreeing 
to pay £2,500 and a proportion of the net profits. The defendants 
refused to perform the agreement, and pleaded that the invention 
was worthless. The Court of Common Pleas held that there was 
no express warranty, or its equivalent by declarations or conduct, 





1 “Itis palpable,” said Lord Westbury, by this bill, namely, an account of the royal- 


«that so long as the agreement made by 
the appellants with the respondent that the 
respondent shall be at liberty to use the in- 
ventions paying certain royalties, continu- 
ed, there is no limit to the extent of the 
respondent’s user, and it would therefore 
ber: eeen impossi'/le for them to have 

rought an action of infringement against 
‘the respondent. There could be no infringe- 
ment pending the license. The license 
— and the extent of the remedy, 





e SF — 


ties claimed by the appellants in respect of 
every machine used by the respondent, 
whencesoever derived, which embodies in 
it these inventions, in respect of which the 
agreement to pay royalty was originally 
made.’’—p. 306. 

2 Pe Bramwell, B., in Noton v. Brooks 
7 H. & N., 504 [1861]. 

3 Per Willes, J., in Smith v. Neale, 2 C. 
B. (N. S.) 89 [1857]. 

*2C. B. (N. S.) 22 [1857]. 


contracts to 
put the licen- 
see into the 
same position 
In = himself, 
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warranty or 
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on the part of the vendor; the contract was not to sell a good and 
indefeasible patent right, but merely to place the defendants in the 


same position as the plaintiff held with reference to the alleged 


patent, and that, as regards the utility of the invention, the defend- 
ants had contracted upon their own judgment for the purchase of 
the patent, sach as it was, having equal means with the plaintiff 
for ascertaining its value. If the licensee chooses to use the inven- 
tion, he must pay the stipulated price. 

The contract between the parties may, it is conceived, be of a 
different mature. In Chanter v. Leese! the plaintiff contracted 
with the defemdants, not under seal, that they were to have the 
exclusive right to use, manufacture, and sell certain patent inven- 
tions, paying an annual sum as consideration for the license. The 
defendants, in action upon the contract, pleaded that the invention 
was not a new one at the time of the agreement, as the plaintiff 
well Knew, and raised other defences. It appeared also that 
the defendants had never accepted or enjoyed any part of the 
consideration. Lord Abinger, C.B., in delivering the judg- 
ment of the Court of Exchequer said: ‘*The declaration is 
founded upon the contract and nothing but the contract. Ifa 
man contract to pay a sum of money in consideration that another 
has contracted to do certain things on his part, and it should turn 
ont, before anything is done, that the latter was incapable of doing 
what he engaged to do, the contract is at an end.” It would seem, — 
however, that there must be either warranty, or something equiva- 





lent to estoppel by contract, on the part of the patentee, to raise ® | 
good defence on the part of the licensee. 4 
In Smith v. Scott, a decision upon pleadings, the above case — 
was distinguished upon the ground that the contract was not under 
seal in the earlier case. In Smith v. Scott the Court of Common — 
Pleas held, upon the authority of Hall v. Conder ; Smith v. Neale ; Oe 





— — ee 
— 


24M. & W, 29551838): Bowman v. Taylor, [IS41] upon Heyne v. Multby, and the abe 


Bay 


2 Ad. & E. 278 [1834] was a case of a stract of cases upon estoppel and failure of _ 
license under seal, and the defendants consideration in the notes to Nelson ve 
were held estopped by the recital of the Fothergill. See also Cutlery, a Bower 1 2 ee 
deed: Hayne v. Malthy, 3T. R., 442 [1789], B. (A. & E.) 973 [1848] ; Pidding v. Franks, | l 


proceeds upon the ground of frand, and is 1 Mac. & G., 56 {1349} 

distinguished in Borman v. Taylor. See *6C.B (N. S.) 771 [859]. 
alko the observations of Lord Cottenham, s 2C. B. (N. S.) 22 [1857]. 
L. C., Nellwa v. Fothergill, Webster, 290  * C. B. (N. S.) 67 [1857]. 
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and Lawes v. Purser ;' that a plea stating that the invention was 
wortkless was invalid, since the contract in such cases is for the 
use of the patent, such as it is, and that, the agreement being 
under seal, and no fraud being alleged, the defendant was estopped 
from going into the consideration. 

The assignee of a patentee may, equally with the patentee, The assignee of 
maintam an action for infringement, and a patentee who has —— 
assigned his rights to another cannot, as against him, say that he 
is not liable for the infringement of the patent. In Walton v. 

Lavater,* the defendant Walton assigned one moiety of a patent to chat ths dw! 
the plaintiff and the other moiety to two persons who, before the ka 

cause of action accrued, assigned to the plaintiff. It was argued 

upon a rule for a new trial, that a grant under letters patent is 
indivisible, and that nothing passed to the plaintiff but a mere 

license to use the patent and to have an account, the original 

franchise remaining in the patentee ; but the Court of Common 

Pleas held that the assignee, whether of the entirety of, or of a 

share in, a patent takes the legal interest and is not a mere licensee. 

As against a licensee of such an assignee it would appear, therefore, Licensee of as- 
that the ordinary estoppel applies, and that he is precluded from pe — 
denying the validity of the patent. 

But although a licensee of a patent cannot usually question its Leste oe 
validity during the continuance of the license, he is entitled to of the patent. 
have the ambit of the patent, or the field covered by the specifica- | 
tion, ascertained, so as to shew that what he has done does not 
come within the limits of the patent. These propositions are illus- 
trated by the case of Clark v. Adie in the House of Lords, which Clark v. Adie 
was a claim by Adie to surcharge Clark on account of royalties — 
for work done as a licensee under a patent for the manufacture of 
horse clippers. Clark agreed to take a license from Adie and to 





1 6 El. & B.,, 930 [1856]. 
2 8 C. B. (N. S.) 162 [1860]. See the case 


of Oldham v. Langmead, referred to by Lord 


Kenyon, C.J., in Hayne v. Maltby, 3 T. R., 
441 [1789]. 


a nniclif v. Mallet, 7 C. B. (N. S.) 


= Ho [1859], the Court of Common Pleas 





held that an assignee of a separate and 
distinct portion of a patent might sue 
for or infringement without making those in- 


- terested in the other part parties, holding 


a patent to be severable in its nature. 
With respect to copyright the rule appears 
to be different, see Jefferys v. Boosey, 4 
H. L. Cas., 815 (992) [1854], where Lord 
St. Leonards observes: “ Copyright is 
one and indivisible. I am not speaking 
of the right to license ; but copyright is 
one and indivisible; or is a right which 


may be transferred, but which cannot be 


divided.” 
* L. R., 2 Ap. Ca, 423 [1877]. 









His position 
analoguus to 


that of a ten- 


ant. 
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pay a royalty for every 
Adie’s patent. 


horse clipper sold during the validity of 
Clark afterwards asserted that the clippers made 
by him were made after the description in other patents, and were 
patent, and contended that he was 
not estopped from shewing the extent and limits, and the real 
nature, of Adie’s invention ; and that the rule against a licensee 
disputing the validity of his licensor’s patent must be taken as 
subject to this qualification. The House of Lords, while affirming” 
the above principles, held that Clark had, by the manufacture, of 
the clipping machines made by him, infringed Adie’s patent, and 


not infringements of Adie’s 


that, having used it in this way he was, being a licensee, bound to 
Lord Blackburn further compared the position of 


Clark to that of a tenant, who in an analogous case would have 


pay royalty.' 


been bound to pay rent for the land held by him.* 





t Lord Cairns observed, p. 425: “As 
between the appellant, the licensee, and 
the respondent, Adie, the patentee (what- 
ever strangers might have to say as to the 
validity of this patent,) the question of vali- 
dity must be taken as that which the ap- 
pellant is unable to dispute...... but, on the 
other hand. he is, of course, entitled to 
have ascertained what is the ambit, what is 
the field, which is covered by the specifica- 
tion as properly construed ; and he is enti- 
tled tosay: ‘ Inside of that field I have 
not come; so far as I have worked I have 
worked outside the limit which is covered 
by it, as properly construed, and therefore 
I am not bound to make any of those pay- 
ments which are stipulated in my license as 
payments to be mabe for working the pa- 
tent." In this respect the appellant, the 
licensee, stands here upon the same issue as 
would arise between a patentee and an 
alleged infringer upon the question of the 
fact of infringement.” 

$ “ The position of a licensee who under 
a license is working a patent right for which 
another has got a patent, is very analogous 
indeed to the position of a tenant of lands 
who has taken a lease of those lands from 
another. So long as the lease remains in 
foree, and the tenant has not been evicted 
from the land, he is estopped from denying 
that his lessor had a title to that land. 
When the lease is at an end, the man who 
was formerly a tenant, but has now ceased 


to be so, may shew that it was altogether a 
mistake to have taken that lease, and that 
the land really belonged to him ; but during 
the continuance of the lease he cannot 
shew anything of the sort; it must be 
taken as against him that the lessor had a 
title to the land, Now a person who takes 
a license from a patentee, is bound upon 
the same principle and in exactly the same 
way. The two cases are very closely ana- 
logous ; in analogies there are always apt 
to be some differences, but I know of none 
in this. The tenant under a lease is at 
liberty to shew that the parcel of land 
which he and the lessor are disputing about 
was never comprised in the lease atall}... 
so may a licensee under a patent shew that, 
although he accepted the license, and work- 
ed the patent, and the patentee could — 
therefore, so long as that license was i 
existence, bring an action against him as an — 
infringer, yet the particular thing — 
has done was not a part of what was includ : 
ed in the patent at all, but that he has ne 






cause the license would include it, i chen i Poe 
a tenant under a lease, he is — rom 
denying the patentee’s right, and n 
royalty,” pp. 435, 436. 
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Clark v. Adie has been followed in this country in a case the In the matter 
In the matter of Act XV Moses [1887]. 


circumstances of which were different. 
of 1859, in the matter of D. H. R. Moses! was a proceeding? in 
which a patent was attacked by a person who had no real interest 
apart from the licensee who was found to be the real applicant, 
and the decision turned upon this question, the principle of Clark 
v. Arie being recognised. The applicant, one Moses, being desir- 
ous of adding sugarcane mills to his business and of introducing 
a new mill to the market, allowed his name to be used on behalf of 
one Fox, who was a licensee under the patentees. The Court 
having found that Moses had no substantial interest m the matter, 
proceeded to deal with the application as if Fox’s name appeared 
as the petitioner, at all events, jointly with Moses, and held that 
the petition could not be maintained within the doctrine of Clark v. 
Adie, because one of the petitioners, and the most active of them, 
being a licensee, his mouth was closed in sucha way that he was 
not in a position to challenge the patent.® 

The rights and powers of the licensee after the license has come 
to an end were referred to in the arguments, Neilson v. Fothergill * 
and Lawes v. Purser® being cited to shew that a licensee may ter- 
minate the relation created by his contract, and it was argued that 
this had been done in the case, inasmuch as it was a proceeding to 
set aside the patent as being a fraud upon the public. But the 
Court, while observing that these cases established the proposition 
contended for, held that the license was subsisting when the pro- 
ceedings were instituted.’ 
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3 I. L. R., 15 Calc., 244 [1887]. 

2 See Act XV of 1859, s. 24, and the cor- 
responding section (30) in Act V of 1888. 

3 Petheram, C. J., after citing the obser- 
vations of Lord Cairns in Clark v. Adiz 
above set out, observed :—‘‘ These words 
of Lord Cairns are perfectly general as to 
the position of a licensee. He there states 
the law to be, that a person who occupies 
that position, and has undertaken to manu- 
facture machines as being the subject of an 
invention which has been patented, and so 
te a promt out of the patent, must 
be taken as having admitted the validity of 
the patent, and as being a person who can- 
not, as between himself and the patentee, 
dispute the validity or novelty of the in- 


vention or any other circumstances which 
go to make a valid patent. Therefore it 
seems to us that this case establishes the 
position—and that is what we should have 
expected it to do, because it does not seem_ 
there could be any doubt what the law 
would be—that a person who occupies that 
position and makes a profit out of the pa- 


tent cannot afterwards, as between himself — 3 
and the patentee, say that this thing is in- 


valid as against the world,” p. 250. 

* Webst., 290 [1841]. 

s 6 El. & BI., 930 [1856]. 

e The Court remarked: ‘* What those 
cases deal with is the question of the rights 
and powers of a licensee after the license 
has expired, or when it has been repudiated 
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ae, — The estoppel is also reciprocal, for a patentee may not derogate 
from, bis own from his own grant. In Chambers v. Crichley,' the defendant, 
gran 






























upon dissolving partnership with the plaintiffs, assigned to them ea p” 
all his interest in a patent which formed part of the assets, and 
afterwards sold stoves made upon the principle described in the 
In a suit for an injunction and an account, Sir. Jolian Pe ; 
Romilly, M. R., observed :—“ I will assume for the purpose of 
my judgment that the patent is worth nothing at all. But this is * 
certain, that the defendant sold and assigned that patent to 1 he pA cons 


— 
* `: 
. 


valid one, and having done so he cannot derogate 
Mare — 

Tt does not lie in his month to say that: 
“> and an injunction was granted. 


same patent. 


plaintiffs as a 
from his owa grant. 


ay 
he 2 
ae 


., TO 
5 


patent is not good ; 
What may or may not amount to an estoppel against a patentee lee 
was considered by the Court of Appeal in two recent cases. Te 


Estoppel 
against paten- 
tee considered 


aby Fissa) * Cropper v. Smith? the original patentee, Hancock, became i i 
yent, and his trustee in liquidation in 1877 sold the letters patenté 0 i 
* the plaintiffs. In 1880 Hancock took out another patent, and it in 


1881 the plaintiffs sued him and his partner to restrain them from rT ie 
infringing the earlier patent which they had purchased. The case 
was decided upon another point subsequently reversed by the 
House of Lords, but the observations of the Court of Apei i 
which was at one upon the question of estoppel, are most useful. 
[t was argued that Hancock was estopped from denying the va li- 
dity of his own patent by the letters patent which were recorded, 
by the specification which was by deed poll, and by the A 
which he presented to the Crown, because he there represent ated 
that the invention was a new one. The Court held that there 2 was 
no estoppel upon any one of these grounds. Upon the gron und 
the record there could be no estoppel between the plaintiffs E 
were not parties or privies to the record, and Hancock ; 
Be 
Fry, L.J., — an —— that there mighi be an | 1 a ppa al 


srr 
ou 


-—— 





or when it has terminated in any way ; and 
what they have decided is this, that al- 
though a man may hold the position of a 
licensee at one time—if that license has 
expirea by effluxion of time or has 
come to an ead tor any reason, he is at 
liberty to challenge the patent. But in 
this case we do not think that these autho- 
rities have any application, and for this 
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reason that both Mr. Mylne ana iM 
Fox swear that at the time w 
proceedings were instituted, he, M 
Fox, held a license to m hi = pat 
and if it appears that this fi froceeding > i 
it must fail for that reason 2 

1 33 Beav., 374 [186 a 

2 L. R., 26 Ch. D., — 

3 L. R., 10 — 40. * 


BESE, 4 
ge: — 
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i ae 
P — 
— 
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record between the Crown and a grantee of his letters patent. As 
regards the estoppel by reason of the specification—that contained 
no assertion as to the novelty or validity of the patent, but merely 
declared the nature of the invention, nor were the plaintiffs parties 
to it. There might, however, have been an estoppel in pais had 
the plaintiffs acted in reliance on the statements in the petition, 
and-had it been shewn that they purchased on the faith of the 
assertion by Hancock that the invention was new. “The plain- 
tiffs,” said Cotton, L.J., * gave a very small sum for this patent, 
and, as a rule, people do not rely on any statement made by the 
patentee, but they buy the patent forming their own. opinion as to 
its worth, taking their chance (unless it has been established), of 
there being able to establish its validity if the question comes before 


a Court of law.” 


The position of a patentee is further explained in Proctor v. Conduct not 


Bennis.| It has been seen that both the purchaser of a patent and 


the licensee of a patent are presumed to have acted upon their own do 


judgment. In the same way it is no part of the patentee’s duty 


he will not be estopped upon any supposed ground of acquiescence 
from asserting his rights, unless his conduct has amounted toa repre- 
sentation upon which the others have acted. In the case now cited 
Proctor sued Bennis and certain purchasers of Bennis’s machines 
for infringement. Proctor was aware of the purchases, and had 
asked the purchasers to buy his machines in preference to Bennis’s. 
He stated that he had not at that time funds to take proceedings 
against the infringers, and he did not warn the purchasers because 
he did not consider it his business to do so. The purchasers relied 
on the acquiescence of the plaintiff in their purchases, and the 
Vice-Chancellor found in their favour. The Court of Appeal were 
of a different opinion, holding that the purchasers were not enti- 
tled to succeed either on the equitable doctrine of acquiescence,? 





1 L. R., 36 Ch. D., 749 (1887). will not protect him from an injunction, 
_ 3 Upon the question of acqniescence Cot- It does not depend upon notice ; a mono- 
ton, observed {760}: ‘*Theright of poly has been granted to the patentee, and 
het patentee Goes not depend on thede- what is necessary in order to raise an equity 
fendant having notice that what he is doing against him is shewn by Lord Cranworth 
is an infringement. If what the defendant in Ramsden v. Dyson [L. R., I. E. & I., 
is doing is, in fact, an infringement, his Ap., 129 (140) 1866}. “Ifa stranger begins 
having acted bond fide and honestly to build on my land supposing it to be his 


amounting to 


abandonment 

of legal rights 
es not estop 
atentee. 
roctorv. Ben- 


to warn persons that what they are doing is an infringement, and * 


887]. 








Those who in- nec 
fringe a patent 


The rights of 

tners work- 
ing a patent 
before and 
after dissolu- 
tion, 
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or on the legal doctrine of estoppel by conduct,! the ingredients z 
essary to each of these defences being wanting. 
actat theirown put forward a commercial reason why he desired the defendants to_ 
* purchase his machine, ves.,, that it was the better of the two, but ir a i] 


doing so he did not sug 


stood by and knowingly allowed the defendants to expend money E a 
in ignorance of the fact that he had rights which he meant to | 


assert.’ 


The relative positions of partners, after dissolution, who have, 
during partnership, been working a patent requires notice. 
Where a patent has been so worked under circumstances — 
ing a presumption that the partners did not, during the existence 


of the partnership, dispute its 


an interlocutory application for an injunction by one of the — 


partners to restrain the other, 


own, and I, perceiving his mistake, abstain 
from setting him right, and leave him to 
perserere in his error, a Court of Equity 
will not allow me afterwards to assert my 
title to the land on which he had expend- 
ed money on the supposition that the land 
was his own. It considers, that when I 
saw the mistake into which he had fallen, 
it was my duty to be active and to state 
my adverse title; and that it would be 
dishonest in me to remain wilfully passive 
on such an occasion, in order afterwards to 
profit by the mistake which I might have 
prevented.” It is necessary that the person 
who alleges this lying-by should have been 
acting in ignorance of the title of the other 
man, and that the other man should have 
known that ignorance and not mentioned 
his own title. Here none of these defend- 
ants state that they never knew anything 
about the plaintiffs patent.”—Upon this 
point Bowen, L.J., said [762]: ‘‘ Did the 
defendants think the plaintiff had no rights 
and never meant to assert any, and 
draw from his inaction the inference that 
they migh safely proceed? They do not 
say so themseives, and how can we assume 
that men are misled, who, when they are 
called into the box, will not and do not say 
so ?—It seems to me that the true inference 


of fact to be drawn here is, that these 


PATENTS. 


[ PART * : 





Proctor had 






























Ai 
wes 


gest or represent that he had abandoned _ * 
his legal rights; nor was there any evidence that Proctor me — 


— 


Mey 


* — 
— US 
y p — € 





validity the Cowi has, upon 


assumed that the patent was 
22g a 
defendants other than Bennis were — d 
their own peril throughout, and knew that 
they were so acting. Although they reckon. 
ed on security, and although for a long tim — 
the plaintiff did not interfere, there 1 all 7 
nothing on the part of the plaintiff to a * 
them into security.” ; 
2 “In my opinion,” said Cotton, 16 * = 
mere silence, merely not giving notice 
the defendants that what they were doin iD; 
was an infringement, cannot reasonabl 
taken as any representation that wha to 
were doing was not an infringe t 
would be going much too far to à th aa 
the omission of the patentee to say- 
you are infringing my patent’ —amor uni ntec 
to a representation by him that whe at 
parties were doing was not an in fring 
ment.” = 
2? See further as to acquies 
v. Barber, L. R., 15 —* D. 
Cairncross v. Lorimer, 3 } 
N. S. 149 (1861)] ; Gee ue 
Amherst, 2 Ph., 117 (123) ns mon Dek 
v. Alt, L. R., 8 Ch. D., 2 — 
If, as pointed out in ` principa 
[758], the question had aris ~T en u] JUL 
plication for an interlc cut 
where the Court does i ot inter te. 
the plaintiff has been ] prom — 
have been Hela; to be ae ed by the d 
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valid. But it is otherwise where partners, being advised that a 
specification was bad, took no proceedings to restrain infringement. 
In Armann v. Lund, two partners worked a patent for some years 
and asserted its validity by issuing circulars warning the public 
against infringing it, but took no proceedings against infringers, 
being doubtful as to the validity of the patent. Upon the partner- 
ship being dissolved, the plaintiff assigned his interest in the patent 
to the defendant, who carried on the business as before. The bill 
alleged that the defendant was asserting that the plaintiff was 
infringing the defendant’s patent and was threatening the plain- 
tiffs customers, and an injunction was prayed. .The plaintiff 
contended that the patent was invalid, and required the defendant 
either actively to assert its validity or to abstain from threatening 
legal proceedings. For the defendant it was argued, upon the 
authority of Crossley and Dixon? and Chambers v. Crichley,* that 
the plaintiff could not question the validity of the patent. Malins, 
V.C., held that the plaintiff was, during the continuance of the 
partnership, precluded from disputing the validity of the patent, 
but that after its expiration he was at liberty to do so, subject to 
his being answerable in damages in case the defendant established 
the validity of the patent against him. 


In Heugh v. Chamberlain® it was held that, although the as- Third parties= 


signor of a patent is estopped from disputing its validity, that 
rule does not apply to his partner who entered into partnership 
with him after the assignment, although it was alleged that both 
partners were infringing the patent. Goucher v. Clayton? was a 
case decided partly upon the ground that the license had expired ; 
there the members of a firm consented to judgment being entered 
against them at the suit of a patentee, and immediately afterwards 
took out a license. Upon the expiration of the license the defen- 
dants in the former suit, and certain persons who had since joined 
the firm, continued to infringe the plaintiff's patent. In a further 
suit to restrain infringement, Wood, V.C., held that the defend- 


ants were not estopped from alleging want of novelty in the 


seo a sg oe ge A ee EE a aT 

2 Muntz v. Grenfell, 2 Coop., 61 (n) * 33 Beav., 374 [1864]. 
[1812], per Knight Bruce, V.C. s 25 W. R. (Eng.), 732 |1877], per Jessel, 
2L. R., 18 Eq., 330 [1874]. M. R. 

3 10 H. L. Cas., 293 [1863]. ° 34 L. J. (CŁ.) 239 [1355]. 
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invention or insufficiency in the specification, the license hi 
expired and the judgment being a part of the same trans 
and that in any event he could not prevent the defend ol 
were not parties to the previous suit from setting up this de once. 

In Newall v. £illrot' the Court of Exchequer — an 
‘opinion that the award of an arbitrator, to whom proceedin — 
Chancery were referred in which the validity of a patent w = : 
question, was not conclusive in an action between the same pi artis 
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for another infringement, since it was only by inference — a — 


award could be said to be a decision upon the points in d sp ate 


and estoppels must be certain.’ 
The case of trade-marks has 
trade-mark may be created by 


ease the licensee will be in the same position as the licensee of « a 


patent. 
A right to a trade- 


engaging to sell no other brandies under that trade-mark thi 
such as were procured from the plaintiffs. The sale of the b bra ra 
dies so imported was advertised and pushed by the defen ants 
and became known in the market by a different name. The C Cour rt 
held that, even if the plaintiffs had retained a right to the Ma 
Cross at the date of the alleged contract, they had induce 
defendant’s firm to believe that they claimed no such r 
that it was open to the latter to adopt the mark, — 


* 1 H. & C., 797 [1863]. 

s Co. Lit., 325b. 

* Laverge v. Hooper, I. L. R.,8 Mad., 
149 (154) [1884 ], where it is observed 
that the right to a trade-mark in an- 
other country will be recognised in this 
country : “‘ The object of the law in recog- 
nising a right to trade-marks is to protect 
the public from fraud, to secure to a pur- 
chaser a reasonable certainty that he is 

an article which has a certain 
reputation in the market, and to secure to 
a manufacturer or selector the reward of 
















to be noticed. A right to us — w 
license or assignment, in which E 


mark may be abandoned, and the ——— A 
in respect of a trade-mark as in respect of any other nee 
estopped by his conduct from denying the title of another pers 
In Lavergne v. Hooper® the defendant’s firm obtained permisst * z 
from the plaintiffs to use their Maltese Cross label as a trade-mark, 
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his skill and care, the bane 
which he deserves and whicl 
for him.” A trade-mark is 
symbol devised to dis inguis ish ! 
class of goods as the g E uns 
manufactured or selected by ap x 
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— plain- ; g | 
tiffs a were i Stopped from denying the title of the defendants to the 2 
=o ise of the mark, in the Indian market at t least. 
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CHAPTER V. — 


Bamor anpD BAILER. 


Estoppel : 


against bailee analogous to tenant's estoppel—Incidents of the contract— 


Constructive bailment by assent to delivery orders—Aniohts v. Wijgea [1870}— 
Attornment by wharfinger—Recognition by unpaid yendor of title of sub-purchaser 
— Position of bailee under the contract of bailment—Railee may (a) shew that his © 


own title has determined : 


(6) shew that the bailor’s title has determined ; (c) plead 
and prove the title of the real owner: 


(d) institute interpleader proceedings— 


Biddle +. Bond [1865] the law stated in, — Rogers, Sons & Co. v. Lambert (1890}— 
The jus tertii—Estoppel by election—F#r-parte Davies, In re Sadler [1881}—Criminal = 


act of servant of bail ee—Where fraud effected by third party semble no estoppel 
unless there is direct negligence on the part of the bailee or his servant -= 


Tae estoppel upon BAIrLEES and those with whom property is, 
or constructively, deposited bears a close re = 
ance to the estoppel of the tenant. 


either actually 


section 117 of the Evidence Act in analogous terms,' and the = 
same exception applies that, where something equivalent to title == 
paramount has been asserted against the bailee or licensee, he is 


discharged as against those who entrusted the goods to him. — 


bailee is protected by the bailor’s 
is advanced,*® the general rule being that one who has a 
property from another as his bailee or agent or servant must 


account for that property to him 


is an implied term of the contract of bailment that the bailor, — i 
the time of bailment, had a good title to the goods bailed.* | E 


a “Nor shall any bailee or licensee be 
permitted to deny that his bailor or licen- 
sor had, at the time when the bailment or 
license commenced, authority to make such 
bailment or grant such license. 

“ Explanation 2. If a bailee delivers the 
goods bailed to a person other than a 
bailor, he may prove that such a person 
had a richt to them as against the bailor.” 
See Shelbury v. Scotsford, 2 Yelv., 22. 

S$ Contract Act (IX of 1872), s. 166: “If 
the bailor has no title to the goods and 
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title so long as no better til. = 


from whom he received its $ 


the bailee in good faith delivers 
back to or according to the di 
of the bailor, the bailee is not n 
ble to the owner in — sts 
very.” 

-Pir Blackburn, J., in Bi pa 
6 B. & S., 231 [1865].7 pe = = 

* See Sons & Co. v an! 

R., 91’; 1 Q. B. 327, per Lopes 
bailments generally, see Cc nt * 
of 1872), ss. 148—161 ; Coggs V. Der 
Sm. L. Ca., —— a 


> ont 
— > 
—* ar * 


er 












— 
ey ? 
CENTRAL LIBRARY 


CHAP. V. | CONSTRUCTIVE BAILMENT. 123 


It follows, therefore, that the bailor, where the goods have been 
„Sold by the bailee, is entitled to follow the proceeds in the bailee’s 

hands. 

In the same way a bailee may, by his conduct, be estopped from 
denying that he is holding goods on behalf of another under baiment BSE 
delivery orders, though the property has never been separated or wary TR 
identified, and is only constructively deposited. 

The estoppel by assent to delivery orders' would seem to be an 
instance of constructive bailment. There the fact of the whar- 
finger assenting to the order is held to estop him from denying 
that he holds goods answering to the description in the order at 
the disposal of the person to whom the orders were given, though 
the goods may never have been separated in bulk, and no property 
in any specific articles can have passed to the person entitled to 
delivery. 

Knights v. Wiffen® is a typical case. Wiffen sold to M barley, 4... 
lying in his granary unappropriated, which, upon the contract, Wiffen [1870] 
remained in Wiften’s possession as unpaid vendor. M sold 
Knights sixty sacks of the barley and gave him a delivery order, 
addressed to the station-master, instructing him to deliver sixty 
quarters of barley to Knights’ order. Knights sent the order in 
a letter to the station-master asking him to confirm the transfer. 

The station-master went to. Wiffen and shewed him the delivery 
order and the letter, to which Wiffen said: “ All right, when you 
get the forwarding note, I will put the barley on the line.” The 
Court of Queen’s Bench? held that this amounted to a recognition 
by the defendant of the plaintiff as the person entitled to the 
possessiorf of the barley, the plaintiff being thereby induced to 
alter his position towards M, and to rest satisfied in the belief that 
the property had passed to him.* 





12 See infra, pp. 155—157. 
2 L. R., 5 Q. B., 660 [1870]. See the 


* Seeforsimilarcases Woodley v. Coven- 
iry, 2 H. & C., 164; 32 L. J. (Ex.), 185 


remark of Brett, L. J., upon this case in 
Simm v. Anglo-American Telegraph Co., 
L. R., 5 Q. B. D., p. 212 [1879]. ‘*I con- 
fess it seems to me that in that case two 
wel kit octrines were mixed up, the 
doctrine of estoppel, and the doctrine of 
atternment by a warehouseman who has 
goods in bis hands.” , 

_ 8 Blackburn, Mellor, and Lush, JJ. 





[1863]; Stonard v. Dunkin, 2 Camp., 344 
[1810]; Hawes v. Watson, 2 B. & C., 540 
[1824]; Gulet v. Hill, 2 C. & M., 530 
[1834]; Ganges Manufacturing Co. v. Sou- 
rujmull, I. L. R, 5 Calc., 669 [1880]. Con- 
tract Act (IX of 1872), s. 98. See also 
Eagleton v. The East India Railway Co., 
8 B. L. R., 581 [1872], where Couch, C. J., 


citing Sheridan v, The New Quay Co. [4 C.B., — 
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aes In all these cases, as pointed out by Blackburn, J., in Biddle v. 

whartimeet, Nof the wharfinger by attorning to the purchaser of the goods 
has in effect represented to him that the property has passed to 
him, though such is not the case ; the relation therefore of bailor 
and bailee may be said to be constructively created ; and, as ob- 
served by Pollock, C. B., in Cheesman v. F-rall there are numer- 
ons eases in connection with wharves and docks in which, if the 
party entrusted with the possession of property were not estopped 
from denying the title of the person from whom he received if 
it would be difficult to transact commercial business. This remark 
may be extended to the case where the parties have agreed to act 
upon an assumed state of facts ; their rights are then made to 
depend upon the conventional state of facts and not on the trath? 

Wiata A The cases are collected and discussed in Henderson § Co. ¥. 

$ — s Williams in the Court of Appeal’ where the wharfinger attom- 
ed to the purchaser, Halsbury, L. C., citing with approval the 
observations in an American case of Root v. French [13 Wend. 
570]. 

Recarnition This subject may often be regarded as a branch of the law of 


r hy 


he i nd - 3 } i z 
5 ee iti Vendor and Purchaser ;* coming within the class of cases where an 


wemdor of title : 

sanp unpaid vendor is estopped from asserting his lien by reason of 
his having recognised the title of a subsequent purchaser® 

Position af The respective rights of bailor and bailee may be shorty 

daiieo ander 

the contract of Sented in the following concise form :— 


ee As between a bailee and his bailor, under an ordinary — 
of bailment, the bailee in an action for non-delivery of — 


upon the demand of his bailor must take one of four mmt = | 


—— 


(a) He may show (what is equivalent to a surrender in the ¢ 


of a tenant) that his own title has determined, or ust he has = 








— 


N. S, 618], remarks that if the defendants, v — 1 Re, 5 Call 
who were carriers, had been able to prove is fully noted. There the’ def 
a jes tertii, they would have had a good agent wrote on the orders: *T 
answer to the plaintiff's claim, See p. 602. of this will take personally delivery: 
* 6 Exch. 341 (346) (1851). lot as required į” and upon the fai 
® Seo the remarks of Loni Blackburn in this order the plaintiffs were ind 
Burtiastee v. Nicholls, L. R., 3 Ap.Ca, make advances. = = a 
1004 (1026); Blackburn on Sale, 2nd ed., 5 Contract Act (IX of 1872), = 
PP 190—195. infra, . 13 j — ES — 
‘L R, '%, 1 Q. B, 521. ® See Rogers, Sons & 
* See iya, Part I, Chap. VI, where Co., L. R, 1 Q. By 
the case of The Ganges Manufacturing Co. Lea 





— 
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already delivered the goods upon a delivery order authorised by 
the bailor ; (b) or he may show, equally with a tenant, that the 
title of his bailor to the goods has expired since the bailment ;! 
(ce) he may claim under another title and defend the action on 
behalf of the real owner, but in this case he must allege and prove 
the title of the real owner and must defend expressly upon that 
title ; (d) it is open to him to say that he is a mere stake-holder, 
and to institute a suit of interpleader against the claimants, unless 
a suit is already pending in which the rights of all parties can 
properly be decided.? 

If a person other than the bailor claims the goods, that person 
may apply to the Court to stop the bailee from delivering the 
goods to the bailor, and the question of title will then be decided ;° 
but this course is not open to the bailee, who must either bring 
an interpleader-suit, or give up the goods under an indemnity to 
the person claiming them. 

It follows that where a bailor has so conducted himself as to 
expose the bailee to an action at the suit of some third person, 
as by mortgaging the chattel bailed, he cannot claim the chattel 
from the bailee, where the mortgagee asserts his title and the 
bailee relies on the mortgagee’s title. The principle here is the 
same as that laid down in section 53 of the Contract Act.* | 

The law as to the whole subject is elaborately discussed in the Statement of 













— 


= . rent alleged to be due, and delivered them to the defendant, an 


_ 


— auctioneer, to sell. Robbins having given the defendant notice, as * 
— the sale was commencin g, that the relation of landlord and — — 


— — 


judgment of Blackburn, J., in Biddle v. Bond * referring to the Hiden Bond — 
previous cases. The rule as to the jus tertii is further explained 45°! — | 
by the Court of Appeal in the recent case of Rogers, Sons § Co. — 3 
v. Lambert.® ee = 
= The facts in the earlier case were exceedingly simple. The ; — 
plaintiff took in execution goods belonging to one Robbins for —— 





— rs 1 Thorne Tilbury, — 534 [1858].  * Contract Act (IX of 1872, = 167. r 
— — See as to the procedure in interplead- * See The European & Australian Roya sa Rog 
— er — gs. 470—476 of the Code of Civil Mail Co. v. The Royal Mait Steam Packet 








Eo aa 


— Deed ure — — of 1882); see the Co., — €: Pay 247 [1861] ; Sheridan 


mi ert, L. — — as (S.C.); 28 L. Te: P., 58 [1858]. 
y of instituting interpleader- $ 6 B. & S., 225 [1865]. 
3 of bailment. at CERS 91, nips Bispo 
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ceeded to sell the goods. 


defendant to sell on his account as his agent. 5 
J.) inferred from the facts that Bond withheld the proceeds TA 


of Queen’s Bench,! when the defence w ee 
is pointed out by Blackburn, J., who dae the judgment of ae 
the Court, that the true ground upon which a bailee is allowed to 





s held to be a good one. It — 


set up the title of a third person as against the bailor is that the 


estoppel ceases when the bailment, upon which it is founded, — 
determines by what is equivalent to an eviction by title parae 


ai a 


mount ; but the jus tertii must be actually asserted against — 


bailee, who can only set up the title of another if he defends upon ee 


the right and title and by the authority of the third party. 





1 Cockburn, C. J., Blackburn and Mellor, 
J.J: * We do not question the general 
rule,” said Blackburn, J., ‘and we agree 
with what is said by my brother Martin in 
Cheesman v. Erall, 6 Exch., 341 (346) 
[1856], that ‘there are numerous cases in 
connection with wharfs and docks, in 
which, if the party entrusted with the pos- 
session of property were not estopped from 
denying the title of the person from whom 
he received it, it would be difficult to 
transact commercial business.” But the 
bailee has no better title than the bailor, 
and consequently, if a person entitled as 
against the bailor claims it, the bailee has 
no defence against him: Wilson v. Ander- 
ton, 1 B. & Ad., 450 [1830]. Such was the 
position of the defendant in the present 
ease. If Robbins had chosen to sue him in 
trover, or, waiving the tort, had sued him 
for money had and received, the defendant 
would have had no defence. He was, 
therefore, compelled to yield to Robbins’ 
claim, and it would certainly be a hardship 
on him, if, without any fault of his own, 
the law has left him without any defence 
against the plaintiff for so yielding. We 
do not, however, think that such is the 


law. Several cases were cited on — 
argument at the bar and more might have 
been cited, such as Stonard v. Dunakin, 2 
Camp., 344 [1810]; Gosling v. Birnie, T — 
Bing., 339 [1831]; Hawes v. Watson, 2] BR : 


O55: ; 


& C., 540 [1824], in which a bailee, 


by teenth to a purchaser of goods in 


effect represented to him that the pro per Be Ra 


has passed to him (although such was 
the fact), and thereby induced him to alter 


his position and pay the price to —— 


dor, has beou held estopped — 
the property of the person to ¥ 
has thus attorned by setting up a t itle in 
a third person inconsistent with | 


presentation on which he induced | 
y qa E 


plaintiff to act. We in no 


that those cases were — 
But in allof them the estop ae 
on the representation, — 
to a warranty of fitle for g 


tion to the purchaser. 


nary class of bailments, : — 
the representation is BE z 


bailee that he mays 


* 


ent 


— 


ment ; and, so far as any z $ 
given th the rep! esi 10 Dew 


against the — 


2 


— 


“~ 


— 
s 
wa 
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the goods from the plaintiff and defended the action riyingow 
the right and by the authority of Robbins and not hostilely to 
him. The question of law was argued ae a rule before the Court - - 





ae 


sn 


did not exist between him and the plaintiff, and that no rent ms — 
in arrear, the defendant having no time to make enquiries pro- 2 
The bailor brought an action for the 
price of the goods alleging that he had delivered them to the 

The Court (Willes, — 
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Biddle v. Bond‘ was followed by the Court of Appeal? in Rogers, Soris 


o. v. Lam- 


Rogers, Sons & Co. v. Lambert, which was an action for wrong- bert [1890]. 
ful detention of copper, purchased by the plaintiffs from the 


defendants, and for damages. 
the copper in the possession of 


The plaintiffs paid for, and left 


the defendants as warehousemen 


subject to warehousing charges, and the defendants gave to the 
plaintiffs delivery orders directing delivery to the order of the 
plaintiffs, and entered the plaintiffs’ name in their warehouse 


books as owners of the copper. 





by Parke, B., in Chessman v. Erall, 6 
Exch., 341, 344 [1851], in the case of a 
pledge, and is indicated as one of the 
grounds on which the judgment of the 
Common Pleas proceeded in Sheridan v. 
The New Quay Co.. 4 C. B., N. S., 618 
[1858], which was the case of a carrier. 
The position of an ordinary bailee, where 
there has been no special contract or re- 
presentation on his part, is very analogous 
to that of a tenant who, having accepted 
the possession of land from another, is 
estop)ed from denying his landlord’s title, 
but whose estoppel ceases when he is evict- 
ed by title paramount, This was decided 
as early as the 44 Eliz, in Shelbury v. 
Scotsford, Yelv., 22. In Wilson v. Ander- 
ton, Littledale, J.,... . . states the law 
to the same effect. And accordingly in 
Hardman v. Willcock [see 9 Bing., 382 n. 
(a) (1832)] in Cheesman v. Erali, and in 
Sheridan v. The New Quay Co., a bailee 
was permitted under circumstances similar 
to the present to set up the jus tert. It 
is true that in the two first of these cases 
the plaintiffs had obtained the goods by a 
fraud upon the person whose title was set 
up, whilst in the present case there is 
nothing in the evidence to shew that plain- 
tiff though a wrong-doer, did not honestly 
believe that he had a right to distrain. 
But we do not think that this circumstance 
alters the law on thesubject. The position 
of the bailee is precisely the same, whether 
his bailor was honestly mistaken as to 
the rights of the third person or fraudu- 
uty actilig in derogation of them. We 
think that the true ground on which a 


| 7 _ bailée may set up the jus ¢ertii is that indi- 
cated in Shzlbury v. Scotsford, viz., that the 


estoppel ceases when the bailment on which 


After the bailment of the copper, 





it is founded is determined by what is 
equivalent to an eviction by title para- 
mount. Itis not enough that the bailee 
has become aware of the title of a third 
person. We agree in what is said in Belteley 
V. Reed, 4Q. B, 511, 517 [1843], that ‘to 
allow a depositary of goods or money, who 
has acknowledged the title of one person, 
to set up the title of another who makes 
no claim, or has abandoned all claim, would 
enable the depositary to keep for himself 
that to which he does not pretend to have 
any title in himself whatsover.’ Nor is it 
enough that an adverse claim is made upon 
him so that he may be entitled to relief 
under an interpleader. We assent to what 
is said by Pollock, C. B., in Thorne v. Til- 
bury, 3 H. & N., 534 (537) [1858], that a 
bailee can set up the title ‘if he defends 
upon the right and by the authority” of 
that person. Thus restricted, we think the 
doctrine is supported both by principle and 
authority, and will not be found in prac- 
tice to produce any inconvenient conse- 
quences,” A 
76 B. & S., 225 [1865]. 
3 Lord Esher, M. R., Lindley and Lopes, 
A EN a 
* L. R., 1 Q. B., 91, 318 [1890]. The case 
also came before Denman and Wills, JJ., 
upon appeal from an order allowing inter- 
rogatories as to whether the plaintiffs had 
not, since the date of the bailment, sold the 
copper and received the price for the same, 
and had not endorsed and handed delivery 
orders to their vendees, The interrogator- 
ies were disallowed upon the ground that 
Lambert & Co. could not set up against 
their bailors a title under which they did 
not profess to defend the action, L, R., 
24 Q. B. D., 573. 
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the plaintiffs sold to a firm of Morrison, Kekewich & Co., and 
endorsed the delivery orders to them, but subsequently, before 
action, revoked the delivery orders, and gave notice to the defend- i 
ants not to deliver the copper to any one but themselves. The 
defendants, who sought to hold the copper against Morrison, 
Kekewich & Co. to meet a heavy claim which they had against 
them, defended the action in their own interest, and without re- 
ference to the right or authority of Morrison, Kekewich & Co. 
Day, J., held that the plaintiffs had ceased to have any interest in 
the copper, and gave judgment for the defendants. This decision 
was reversed by the Court of Appeal upon the ground that the 
The Jus terti. defendants as bailees could not avail themselves of the title of 
Morrison, Kekewich & Co., except by defending on their behalf 
and by their authority. It was open to the defendants to institute 
interpleader-proceedings between the rival claimants, or to allege 
and prove the title of Morrison, Kekewich & Co., but they did 








not adopt either of these courses. : 
Estoppel by The principle of election is, however, applicable where a bailee, es 4 
election. = — 

knowing of the adverse claim of a third person, elects to sapport 




















his bailor, or conversely elects to support an adverse title against — 
his bailor. In such a case, it is conceived, he will be estopped 
from denying the title he has elected to support. In EFx-parte 

Ex-parte Da- Davies, In re Sadler,’ the former case occurred. An auctioneers 

vies, In re > e 

Sadler 1881}. held possession of goods on behalf of a trustee in bankruptey, TA ! 
by his directions advertised the goods for sale, sold them for 
the trustee, and received the sale-proceeds. The holder of 
registered bill of sale, on whose behalf the auctioneer had — i- 
ously taken possession of the goods, gave him notice not to pa 
with the sale-proceeds. The trustee applied to the Court fo T 
order for payment of the money to him, and the bill of slet 
commenced an action against the auctioneer for the sale-proc ceec 
The money having been paid into Court, the auctioneer to p rote 
himself set up the titie of the bill of sale-holder. The- Ce urt o 
Appeal held that the auctioneer, with full knowledge o of ar 
adverse claim, had deliberately elected to sell the goo ** for tI 
trustee, and could not therefore set up the j gis tertii 


1 L R., 19 Ch. D , 80 [1881]. holder was ‘not befor o tho Ce 
? Lush, L. J., said: “The bill of sale- It is not ————— — whett 
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The question, whether an estoppel can arise against a common Criminal act 
carrier or a Railway Company in respect of the criminal acts of bailee, 
‘its agents or servants, or persons effecting a fraud while purport- 
ing to act as such, is one of some difficulty. In Machu v. The 
London and South-Western Railway Co. a delivery ticket was 
issued by the Company containing the name of one Johnson, who 
was described as a porter, and signed by Chaplin and Horne, sub- 
contractors with the Company. Johnson stole the goods while 
under the charge of the sub-contractors. The Court of Exche- 
quer held that Johnson was a servant in the employ of the Com- 
pany within the meaning of the Carriers Act, 11 Geo. 4 and 1 
Will. 4, c. 68. But Rolfe and Platt, B. B., appeared to think that 
the ticket was only matter of evidence and did not work an estop- 
pel. Pollock, C. B., however, suggested that the inference from 
the document was that Johnson was a servant of the Company. 
In Way v. Great Eastern Railway Co.,* the theft was effected by Where fraud 


3 effected by 
a person, not in the employment of the Company, who represented third party 


himself to be one of the carmen of their contractor, and obtained —— 
from their delivery clerk a pass which enabled him to drive the 
van containing the pictures out of the yard and so steal the 
pictures. It was argued, upon the authority of the opinion of 
-= Pollock, C. B., in the former case, that the defendants had trusted 
the thief as their servant and were estopped from so denying ; but 
the Court held that it was impossible, upon any fair construction 
-of the Act, to hold them liable. Blackburn, J., said : “ It is im- 
gpossible to say that the defendants have so acted as to represent 


that the thief was their servant. This is a highly artificial attempt 








claimis a valid one; the only question is sale, less my commission, to you.’ I am of 


whether the money ought to be paid out 
to the trustee, and I have no doubt that 
it ought. The intended sale under the 
instructions of the bill of sale-holder was 
stopped by the Court ; the trustee asserted 
his claim, and the auctioneer, with full 
~ knowledge of the other claim, elected to 
take the part of the trustee He knew what 
the title of the bill of sale-holder was, and 
$ be knew what tile title of the trustee was. 
_ Im substance what passed between him and 
the trustee was this: ‘If you will authorise 
me to sell the goods on your behalf, I will 






undertake to hand over the proceeds of the 


C, E 
` ¢ 7* 
RUA Caf oo * +» we > w, \ 
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opinion that when a person in such a posi- 
tion, knowing of two adverse claims to the 
goods, elects to take the part of one of the 
claimants and to sell the goods as his, he is 
estopped from afterwards denying that 
claimant's title. If he had not taken this 
course, he would have been entitled to shew 
that there was a better title in the bill of 
sile-holder ; there might have been what is 
ealled an eviction of the trustee by title 
paramount.” 

1 2 Ex., 415 [1848]. 

2L. R, 1Q. B., 692 [1876]. 
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— 
—— 


to make out a constructive liability on the part of the Railway _ SS 
Company,” and Quain, J., added: “ You cannot turn a person == 
who, by false representation that he is a servant of the defendants 
agent, has got from them possession of goods, into the defendants _ * 
servant for the purpose of the Carriers’ Act.” | 
Unless thereis The liability in such cases (if there is a liability) would appear 
negligence on 
the partof to rest upon the ground of agency, but in the case of a fraud 
—_ perpetrated independently by a third person, it is difficult to see | 
"how any question of estoppel can arise unless the fraud is the 
proximate result of negligence on the part of the servants of the 
Railway Company or carrier. 

The question, if it arises in India, will be complicated by the 
consideration of the different liabilities of common carriers and 
railways under the law applicable to them respectively.' E 

It has recently been held in England upon section 7 of the 
Railway and Canal Traffic Act? that a loss of goods by the theft of 
a Railway Company’s servants without neglect or default of the 
Company was not a loss “ occasioned by the neglect or default ofS 
the Company or its servants” within the meaning of that section n — 
and therefore that the Company could at common law protect = 


themselves by a special contract. aS : — 








— 











3 See The Irrawaddy Flotilla Co. v. Bhug- 2 Shaw v. Great Western Railway ¢ Co 
wandass, I. L. R.,18 Calc., 620 [1891], and ques- L. R.,’ 94, 1 Q. B., 373. ~h uiia - 
tions there discussed and pronounced upon. — 





. CHAPTER VI. 


VENDOR AND PURCHASER. 


Unpaid vendor’s lien defeated by estoppel—(a) Sub-sale by agent. Contract Act, s. 108 
—General principle as to persons in possession of property or indicia of property— 
Ganges Manufacturing Co. v. Sourujmull (1880]—Principle analogeus to that applied 
in dealings by ostensible owners of immoveable property—Construction placed upon 
s. 108—History of the section—ZeGeyt v. Harvey [1884]—The English Factors’ Act 
of 187/—Its operation illustrated by Johnson v. Credit Lyonnais Co. [1877}—Limits 
of the estoppel—(4) Estoppel by election against vendor—Representation as 
to credit—Doctrine of election considered—The doctrine is one application of the 
rule of estoppel by conduct—Position of the other party is chiefly to be considered— 
Thomson v. Davenport [1829]—Heald v. Kenworthy [(1855]}—A rmstrong v. Stokes [1872], 
distinction drawn in—Doubted in Jrrine v. Watson [1880]—Heald v. Kenworthy 
affrmed—Estoppel must be made out clearly. 


CERTAIN applications of the doctrine of Estoppel, which arise 
out of the relation between VENDOR and PurcHASER,! require to be 
considered separately, in connection with some provisions of the 


Contract Act.? 

[. It has been seen that a vendor who has recognised the title Unpaid i 
of a subsequent purchaser by leading the latter to suppose that he ———— 
has assented to the sub-sale cannot enforce his lien.2 This fre-vre 
quently happens when the vendor has parted with the documents 
of title, which are the indicia of property, to his purchaser, or 
has let him into possession, before payment has been made. If the 
latter then proceeds to sell to a third party, who purchases in good 
faith, believing that the person in possession of the goods or docu- 
ments has a perfect right to sell, a sale by such person may bind 
the true owner. 


Section 108 * of the Contract Act has been stated to have been (2) See 


intended to embody the Factors’ Act (5 & 6 Vict., c. 39) to meet PEA by 








1 For other estoppels connected with subsequent purchaser, unless the seller has 
-veadérs and purchasers, see p. 124, supra, recognised the title of the subsequent buyer.” 
— X, 3, 6 (a), infra. Contract Act (IX of 1872,)s 98. See pp. 

2 Act IX of 1872, ss. 98, 108, 234. 23,1124, supra. 

864 seller, i in possession of goods sold, * ‘*No seller can give to the buyer of : 
may retain them for the price against any goods a better title to those goods than he 
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| the case of an agent entrusted with goods,' and to have particular 
Parsons in i relation to the cases of persons allowed by owners to haye the — 
ty or e indicia of property, or possession, under such circumstances as 
: may naturally induce others to regard them as owners, where 
some decree of negligence or defect of precaution is to be imput- : 
ed to the true owners.*? In the Ganges Manufacturing Co. ra = 
Sourujymull® Wilson, J., enunciated the gener principle in one : 


clear terms in the lower Court — ts 
7. . 


“ Where the purchaser of goods transfers his interest to another, 
and gives that other a delivery order or other document purport- 










General prin- 
ciple. Estoppel 
by assent to 


mercantile do- 
cument where 
a third party 

alters his posi- 
tion. 


his right of possession ; 


upon the faith of such acknowledgment. 


ing to entitle him to present possession, and where the origins 
vendor assents to the transaction by acknowledging the title of the 
transferee, the original vendor cannot afterwards either deny th 
property of the transferee, or set up a lien for unpaid price against i 
at any rate, if the transferee has acte ae 











Lee 


Section 98 of the Ce n- 


tract Act states this doctrine plainly, but it only mentions in 


express terms the case of a sub-purchaser, and there may be s 
doubt whether it includes the case of a mortgagee : if it b 
I think, no doubt of the plaintiffs right to — 
it does not, then the case is governed by the previous law, and the 
eases of Hawes v. Watson, Pearson v. Dawson, Woodle y 


there is, 





has himself, except in the following cases:— 
Exception 1.—When any person is, by the 
consent of the owner, in possession of any 
goods, or of any bill-of-lading, dock- war- 
rant, warehouse-keeper’s certificate, whar- 
finger’s certificate, or warrant or order for 
delivery, or other document showing title 
to goods, he may transfer the ownership of 
the goods, of which he is in possession, or 
to which such documents relate, to any 
other person, and give such person a good 
title thereto, notwithstanding any instruc- 
tions of the owner to the contrary: Pro- 
vided that the buyer acts in good faith and 
under circumstances which are not such as 
to raise a reasonable presumption that the 
person in possession of the goods or docu- 
ments has no right to sell the goods.” Con- 
tract Act (IX of 1872), s. 108. See Dyer v. 
Pearson, 3 B. & C., 38 (42) [1824] ; Boyson 

v. Coles, 6 M. & S., 24 [1817] and see 52 
* 53 Vict. E. 45, ss. 2, 8, 9—which extends 
the rule to the case of goods as well as to docu- 
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ments of title. The Factors’ Act of 183 
s. 4, only applied to documents of tit title 
will be observed that the Indian Act an nti 
pates English legislation in this resp r 
2 Per Garth, C. J, in — 
v. Sittaram, I. L. R., 4 — 
[1878]. The expression “ient usted 
not appear in the recent Factors’ 
‘© Possession with consent of —F me 
substituted and consent istot e presur 
3 Per West, J., in ntar A 
v. Mohan —— „ H Be 
707 [1887]. — Sis 
SILL ER, 5 Cale., | 
42 B. & Ca 540 —* 
estopped by acknowle ibs me 
sub-purchasers from ava re . 
of original seller's right of, st 
transitu. | — 
s1E. & B.4E s HÈ — 
248 [185s], « or rigix nal se 
ceptance | of € 
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Coventry, and Knights v. Wiffen,’ are, I think, clear authorities 
for the law as I have stated it.” 


The rule is clear where the title of the sub-purchaser has been + 


‘s the mere 
parting with 


assented to by the original owner, or where the former ha® been goods or docu- 


duct of the latter. A doubt has been suggested in some of the 
Indian cases that the rule is not equally clear where the possession 
of the sub-vendor is of a qualified or restricted character, and 
there has been no direct act on the part of the original owner, 
or where the original owner has been the victim of the fraud 


of an agent. 


ments of title 


induced to act upon a reasonable inference drawn from the con- work an 
estoppel ? 


In the Ganges Manufacturing Co. v. Sourujmull® Messrs. Cohen Ganges Manu- 


facturing Co. 


& Co. contracted with the defendants for the purchase of 180,000 v. — 


gunny bags, cash on delivery, and subsequently contracted with 
the plaintiffs to deliver to them 87,500 gunny bags upon receiving 
an advance of Rs. 15,000. The defendants made over a delivery 
order in respect of the first contract to Cohen & Co., although the 
goods were not paid for, and the defendants, upon presentation of 
the delivery order, which was duly endorsed by Cohen & Co. in 
favour of the plaintiffs and countersigned by the defendants’ agents, 
handed over 50,000 bags to the plaintiffs. The plaintiffs sold these 
gunny bags, but the defendants refused to deliver the remaining 
37,500 bags on the ground that Cohen & Co. had not paid them 
-according to the terms of their contract. The plaintiffs sued to 
‘recover the value of these bags. It was held that the defendants 

aving by their agents consented to the transfer and induced the 
plaintiffs to pay Rs. 15,000, it was not open to them to repudiate 
the transfer which they had been the means of confirming. 


“Certain it is,” said Garth, C. J., “ that upon the faith of the Estoppel hy 
assent to deli 


order which Mr. Lyall signed for the delivery of the goods to yery order. 


Ramrutton, the plaintiffs were induced to, and did actually, ad- 
vance Rs. 15,000 to Messrs. Cohen on that same day ; and the 
larger portion of the goods was, in fact, delivered to the plaintiffs 
under that order without their being required to pay for them. 


— ¢ * 





a 2B. & C., 164 [1863], original seller 7 L. R. 5 Q. B., 660 11870), a similar 
estopped by recognising title of sub-pur- case. See supra, p. 123. 
chaser, although the specific goods were ° I, L. R., 5 Calc., 669 [1880]. 
not appropriated to the latter. 
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The case, therefore, appears to us to come clearly within that pr 
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ciple of the authorities which were acted upon by the lea ned 
Jadge,' and especially the cases of Knights v. Wiffen? and Woodley 
v. Coventry. In the latter case, as in this, no actual appropriation > 
of the goods had been made to the original purchaser ; and the — 
point was taken, as it has been here, that as there had been no © 
severance of the particular goods, no property in them had passed è 
to the vendees ; but the Court considered that, as the delivery — 
orders had been assented to by the defendants, the latter were — = — 
estopped from denying that they held the goods, answering to the — = 
description i in those — at the disposal of the person to whom 


the orders wêre given.” 
The principle in such cases is in reality the same as that already 






















noticed in previous chapters as applicable to a purchaser or owner — 
of immoveable property who allows another to hold pošsession, * = 
and to appear as the real owner to the rest of the world. Th — = 
in Mohesh Chunder Chatterjee v. Issur Chunder Chatterjee® the 
facts were that one Madhub Chunder in 1853 had purchased th 
right, title and interest of one Tara Churn at a sheriff’s sale, and | 
shortly afterwards sold the subject of his purchase to Nem mo} F 
Churn, the plaintiff's vendor. It appeared that Nemoy hurr 
for eleven years, during which he was entitled to immediate; 
session of the house, took no steps towards asserting his rig 
even concealed the fact from Tara Churn, who was — ri 
and neighbour. Tara Churn was meanwhile left in ; y — 0 
with all the indicfa of ownership and, apart from the fi 
there had been a sheriff’s sale, he was not aware that — 
Madhub Chunder or Nemoy Churn possessed any legal rig gh 
his house, and might have been justified in concluding | Sik 
sales had been abandoned. Eventually Tara Chass so ld t d 
mises to one Koylas Chunder, who conveyed it to the defe fe 
wife without notice of the rights of the ee : ode 
in title. ` — 


à — j 
— ete eS 


3 Wilson, J., in the Court below. See Evidence Act ie of 1s 72) = ad t 
supra, p. 124. of Estoppels. — —— 

2 L R, 5Q B., 660 [1870]. s 1 Ind. Jur. N. S., 5 

* 2 H. & C., 164 (1863). Franatar oe erty Act ( 

* See this case further for remarks s. 41. =, — 
“pm the scope of Chapter VIII of the = 


42 ee r b 
— an — 9 te, 
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“I am of opinion,” said Phear, J., “that this state of facts 
brings the case within the rule developed in Boyson v. Coles," 
Dyer v. Pearson? Pickard v. Sears, Freeman v. Cooke,* and 
approved of by the Queen’s Bench in Howard v. Hudson,® and still 
later by the Exchequer Chamber in Swan v. North British Austra- 
lasian Co. I think that if either Madhub or Nemoy ever intend- 
ed'to make good the rights over Tara Churn’s premises which 
they had respectively bought, they were bound at least to give 
him such notice of their rights as would prevent him from inno- 
cently selling to purchasers for valuable consideration. Not only 
did they not do this, but they wilfully and designedly kept him 
in ignorance of those rights, and left him in full possession of the 
property with all the symbols of ownership, knowing that there 
was nothing to prevent him from selling any day. Possibly 
Nemoy Churn relied upon the irresistible strength of his own title 
whenever it might suit him to assert it, but this does not relieve 
him from the adverse consequences of his conduct which results, 
I think, in his being concluded from claiming this property from 
Tara Churn’s purchasers ; and as I consider that the plaintiff does 
not escape from any of the equities which exist between Nemoy 
Churn and the defendants, I hold that he also is bound by the 


estoppel, although it does not spring from his own persona] 
conduct.” 
To return to the case of moveable property—it has been stated —— 


that a practical limitation must be applied to the terms of the s- 208, Er Be 


exception to section 108, so as to restrict its operation to cases ei 
where the possession of the sub-vendor is of an unqualified and 


unrestricted character. 


16M. & S., 23 [1817]. Where a pawnee 
was held to have acquired no better title 
than his pawnor not having been misled 
by any documents with which his pawnor 
was armed by the proprietor of the goods. 
“It is laid down as a general rule,” said 
Bayley, J., “‘ that a pawnee cannot have 
A hette? title than the pawnor ; and so it is 
of vendor and vendee, except in the case 


of asale in market overt. But this rule 


= will certainly not apply where the owner 


— — has lent himself to accredit the 


title of another person by placing in his 


power the symbols of property which have 
enabled him to hold himself out as the 
purchaser of the goods ”—p. 24. 

2 3 B & C., 42[1824]. Where a new trial 
was directed on the ground that it ought 
at least to have been left for the jury to 
say whether an owner of goods had by his 
conduct permitted his agent to hold him- 
self out as the owner. 

8 6 å. & E., 469 [1837]. 

* 6 Ex., 654 (1848). 

s 1 E. & B., 1 [1853]. 

8 10 Jar. N. S., 102 [1864]. 
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sion contemplated by the ——— as the kind of possession 3 which i 
a factor or agent has ; where the owner of goods, although he Yale = 
pacted with the possession, may give instructions to the person in za 
possession what to do with the goods. ‘ He may give instructions — : 
to sell for not less than a particular price, or not before a parti- 
cular time. It is such possession as an owner has, and in such a — 
ease, it seems to have been intended that the person selling con- è 
trary to his instructions should give a title to the buyer, if the 
buyer acted in good faith. We think that the exception does not 
apply where there is only a qualified possession, such as a hirer of 
goods has, or where the possession is for a specific purpose. In 
such a ease the owner has no right to give instructions.”“* So — 
where a piano was let on hire upon the arrangement that if duly — 
paid for and kept three years, it was to become the property of 2e : 
the hirer, it was held that the hirer could not by sale transfer the = 
ownership in the piano to another. And in a case under section 
178 of the Contract Act* where a servant entrusted with the custody 2 
of articles of jewellery pawned some of them during the absence 
of his mistress, it was held that he had only the bare custody o = 
them, and had no authority to deal with them in any way what- · | 
ever. So in Shankar Murlidhar v. Mohanlal Jaduram® where S$ 
left with C a buffalo and a calf to be taken care of during his absence * = 
from home, and C sold the animals to M, it was held that S was — = 
at the time of sale in constructive possession of the animals, and es 
could not transfer to M an ownership which he did not possess. — 


„t 
=<, —— ‘ 
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212 B. L. R., 42 [1873]. rant, warehouse-keeper’s certificate, ` wh: rr — 
s Jb., 46. aroro certificate, or warrant, or | orde — 
e Jb. Bat see Leev. Butler, L. R., '93. 2 for delivery or any other document of ti tle 
Q. B. (C. A.), S18, 62 L. J. Q. B., 591, to goods, may make a valid pledge of s uch 
upon the cons ruction of 52 and 53 Vict.,c. goods or documents: Provided — he N 
45, s 2,9; see L. Q. R.H, 10, 296; Helby v. pawnee acts in good faith, and 1 — 
Mathers, L. R., M, 2 Q. B., 262; Shenstone cumstances- which are not suc! as i — 
y. Hilton, L. R, '’%™, 2 Q. B., 452. The a reasonable presumption tbat ° parser 
truth is that in England the ‘hire and pur- is acting improperly: Provided al 
chase” agreement is treated not as a such goods or documents have n n — 
‘hiring,’ but as a conditional sale of the obtained from their lawful owner, — 
goods, Theabove cases extend the principle any person in lawful custody of thèm, p 
of s. 9 of the Factors’ Act of 1889 to a means of an offence or fraud.” 
person in possession of goods under a hire- Act (IX of 1872), — =i ne ee Bi —* 
agreement. | * Biddomoye Dabee v. Sittarar 
e = A person who is in possession of any 4 Calc., 497 [1878]. — 
goods, or of any bill-of-lading, dock-war- © I. L. R., u Bom., 704 [ ps ion 
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In LeGeyt v. Harvey, the operation of the sub-section was — oe oe 
further considered. “It is clear upon the English authorities,” History of the 
observed Sargent, C. J., “ that a delivery order is regarded as a geod 
mere token of authority to deliver ; and that before the wharfinger 
has attorned, it does not, independently of statute or custom, enable 
a purchaser to confer a title upon a vendee or sub-vendee free 
from the vendor's lien for the price. The English Factors’ Acts 
(4 Geo. IV, c. 83; 6 Geo. IV, c. 94; and 5 and 6 Vict., c. 39) - 
which were extended to this country by Acts of the [Indian Legis- 
lature (Act XIII of 1840 and Act XX of 1844), created statutory 
exceptions to that rule in the case of ‘agents ertrusted with’ 
certain mercantile documents, including a delivery order. The 
Indian Acts XIII of 1840 and XX of 1844 were repealed by the 
Indian Contract Act. It is plain that that Act gives no larger 
effect, except by section 108, to a delivery order, than it had by 
English Common Law. Section 90, [Illustration (c), read with 
sections 95 and 98, shows that the giving a delivery order by a 
vendor toa vendee does not, of itself, give the vendee such a 
possession of the goods as to defeat the vendor’s lien. 

“& The languaye of this proviso is, doubtless, very general, and the Does the sub- 


— A > A 5 $ ẽ section apply 
omission of the expression ‘agent’ and * entrusted with’ used in the to the cases 


repealed Factors’ Acts doubtless gives the sectton a larger scope than By thie! Factors’ 
those Acts possessed as construed by the Courts in England. We — — 
think, however, that it would be straining the expression ‘by the 

consent of the owner’ beyond its plain meaning if it were held 

applicable to cases where the possessionis entirely beyond the control 

of the owner of the goods. Such would appear to be the view 

taken of the section by the Calcutta High Court in Greenwood v. 

Holquette. 

“Since the Indian Contract Act became law in 1872, the The Factors’ 
English Factors’ Act of 1877 (40 & 41 Vict., c. 39) has been ae 
passed which extends the operation of the earlier Factors’ Acts to 
the case of a purchaser in possession of documents of title of goods, 
and would, doubtless, have deprived the defendants of their lien 
after parting with the delivery order. 

“Tf the above construction of section 108 of the Contract Act be 
thought inconvenient to the interest of commerce, the remedy is to be 








2 I. L. R., 8 Bom., 501 (508) [1834]. 
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Jound in the extension by the Legislature of the English Act of 187 
to this country, as was done in the case of the earlier English Fae 0 rs | 
“ Acts.” 

In the recent case of Biggs v. Evans,! a case decided under 
earlier Factors’ Act. it was held that the defendant was not p? 
tected by that Act, since the article in question was not entrusted 
for sale, but in that case the authority of the agent was limited'and 
payment was not made in the ordinary course of business. . 





Say 


— 
IL 

P 
C 


=- 
<e 


— 


v. Holquette affords any support to the eountedtGen adopted all 
the italicised portion of the judgment in LeGeyt v. Harvey, a and 
whether that construction is sustainable in the face of the wording 
> the recent English Factors’ Acts which closely resembles th: at 


. LOS, * EE- = 
w f . . e Á p- À ~ 
Its operation — ease of Johnson v. Credit Lyonnais Co.? illustra ag the 
ilhstrated by > > = 
eane Class of cases which the Factors’ Act of 1877 was ——— to 
Credit Lron- 


m= Co.fist7} Meet. One H, a broker in the tobacco trade who also dea 
wa oss" tobacco as an importing merchant, sold to the plaintiff fifty ho 
ca *y 82 heads of that article lying in bond in his name in the do kos E The 
plaintiff paid for the tobacco, but in order to avoid the imme liate 
payment of the duty, he left itin bond in the name of E J, ar 
left the dock warrants in his hands, taking no step to | i — 
change made in the books of the dock company as to the c sner 
ship of the goods. H, being thus the ostensible — 
tobacco, fraudulently ——— a portion of it to the def fend dant: 
and obtained advances, the defendants acting in perfect good. d f 
under the belief, —induced by the fact of H being in — Ssion 
the goods and of the documents of title—that H- the’ rea 
owner. The defendants received the dock warrants f — 
surrendered them to the dock company in exchang Bi for fres 
warrants. These transactions were unknown to the plai uinti iff w 
in a suit to recover the value of the goods, was hel d _ ent itle 
succeed on the ground that H was not entrusted by the > pla uin 
as his factor or agent with the documents of title v vithir | 


IV, c. 94, s. 2. The Act 40 and 41 Vict., c. 39,- re was su bse a 
passed with the view of applying to innocent partie ries s pu ahasi 


—— 


— — a i — 


L R., 94, 1 Q- B., — ee: LR 2Ce P. D. , 224; Ln E s3 
2 6 Geo. Di c. 94, sto M 32 [1877} — 
F — ae — — 
— — 
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or making advances the protection given by the Factors’ Acts to 
persons acquiring title from agents. 
Cockburn, Č. J., in the Court of Appeal! referred to the general Opinion of the 
proposition that the mere possession of property without authority 
to deal with it otherwise than for the purpose of safe custody, will 
not, if the person in possession takes upon himself to sell or pledge 
to a third party, divest the owner of his rights as against the third 
party, however innocent the latter may have been, and then pro- 
ceeded to examine the authorities, with reference to the doctrines 
of estoppel and negligence, relied on by the defendants, distin- 
guishing the cases of Pickering v. Busk? Boyson.v. Coles, and 
Dyer v. Pearson,* on the ground that in those cases the plaintiffs 
by their own express acts armed the persons in possession with such 
indicia of property as to enable them to appear to all the world as 
the real owners, and cited the passage in Chitty on Contracts set 
out in the foot-note. In conclusion the learned Chief Justice ex- 
pressed himself as follows : “‘ Sitting here as a Court of Appeal — 
I feel myself at liberty to say that these authorities fail to satisfy buyer for his 


-. own conve- 
me that, at Common Law, the leaving by a vendor goods bought, nience left the 


or the documents of title, in the hands of a vendee till it suited — — of 


. 3 ne title in the 
the convenience of the former to take possession of them, would, panas of the 
| 2 seller, who 
on a fraudulent sale or pledge by the party so possessed, divest —— 


the owner of his property, or estop him from asserting his right o 
to it. If this had been so, there would have been, as it seems to he could never- 
p — theless recover 
me, no necessity for giving effect by Statute to the unauthorized the goods from 
the innocent 


sale of goods by a factor.” The learned Judge was further of purchaser or 
opinion that the case was carried no further by the authority of Pees 
Pickard v. Sears® and Freeman v. Cooke’ and subsequent cases, 


saying that it would be too much to apply the doctrine where 








2 L. R.,3C. P. D., 32 [1877]. See also without notice will bind the true owner... 
Cole v. North-Western Bank, L. R., 10 C. P., But probably this proposition ought to be 


354 [1875]. limited to cases where the person who had 
2 15 East., 38 [1812]. the possession of the goods was one who, 
s 6M. & S., 14 [1817]. from the nature of his employment, might be 
4 3 B. & C., 38 [1824]. taken primå-facie to have had the right to 


s “Itis said that if the real owner of sell.” Chitty on Contracts, 10th Ed., 355. 


= goodsesuffers another to have possession 

thereof, or of those documents which are 
~ the indicia of property therein, thereby 
= enabling him to hold himself forth to the 
=_= world as having not the possession only 
~ but the property, a sale by such a person 


— 


— 





This passage is approved in Higgons v. 
Burton [26 L. J. (Ex.), 342 (1857)] by the 
Court of Exchequer. 

e 6A. & E., 469 [1837]. 

7 2 Ex., 654 [1848]. 








— 
CENTRAL LIBRARY 













4 ~ 
-<j 


140 VENDOR AND PURCHASER. [Part 


advantage has been taken of a man’s remissness in looking after 


his own interests to invade or encroach upon his rights, in t he ow 
absence of Knowledge on his part of the thing done, Font which 


his assent to it could reasonably be implied. E 


The learned Chief Justice while holding that the plane x upon RE í 
the above facts was guilty of negligence or wanting in common 
prudence, a view which he thought supported by the action of the j 
Legislature in enacting the Statute 40 and 41 Vict., c. 39, pointed 
out that negligence, to have the effect of estopping a party, Wy 
must be the neglect of some duty cast upon the party guilty Pur N 
of it! and here the plaintiff owed no duty to the defendants — 


which the law could recognise, the case being different to that — 


a 


ag 

of a bank’s customer who is bound to use due care in drawing a 
a cheque.* at Ws) Nes 
Bramwell, L. J., concurred in the above judgment, and Brett, mh ey 


L. J., observed: “ Hoffmann was not entrusted by the plaintiff — ‘ 
with the possession either of the goods or of the documents of — 
title as an agent for sale or pledge, or in order to carry out any 
part of a contract of sale or pledge ; but, if entrusted as an — 
at all, only at the utmost as an agent to hold the goods in 
custody, and the documents for the purpose of clearing “a= 
goods, and forwarding them to the plaintiff or his order “ot \y Fal 
request. Under such a state of facts I am of opinion that F Ny 
the cases of Fuentes v. Montis and Cole v. North-Western — =e | 
Bank* are conclusive authorities on the construction of the — ad 
Factors’ Acts, and that the transactions of the defendants < re aye 
not protected by the Factors’ Acts. If the plaintiff was ; zui lty EN 
of no negligence, and did not give either authority or osten: sible 
authority to Hoffmann to pledge the tobacco, the defend an wi 
cannot, I think, be protected by any principle of law indepen 1 dent 
of the Statutes.” And upon the question of — the 
learned Judge thought that the plaintiff had only acted ¢ 
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to the prevailing mercantile practice.® = — 
-å Per Parke, B., in Freeman v. Cooke ot) Fes (es ea CRS E — R, 4 
[2 Ex., 654 ; 18 L. J. (Ex.), 114], approved 93 [1877]. Sa 
in Swan v. North British Australasian Co., E ROCA 470; Bet t 10 C 
by Blackburn, J. [2 H. & C., 175 (181) ; 32 354 [1874]. Al 
L. J., (Ex.), 273 (276)], [1864]. A D S 3 ©. Bii D sat 

3 See Young v. Grote, 4 Bing., 253 [1827]. T 22 ee 

Part I, Chap. VIH, infra. Se 


_ 3 See the preamble to 40 and 41 Vict., c. 39. Co. v. Hanmandass, I. L. R., 14 Bom., 57 
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The provisions of the English Statute of 1877 may be sum- ih AL VE. 
marized ds follows :— 
- (a) The secret revocation of entrustment or agency does not 
affect the rights of a bond fide purchaser or lender who has acted 
upon the faith or security of goods or documents entrusted to an 
agent. 
(6) Vendors permitted to retain possession of documents of title 
are in the position of agents of the vendee and may sell or pledge, 


‘provided the purchaser or pledgee has not had notice. 


(c) The same rule applies to vendees permitted by vendors to 
retain possession of the documents of title. p 
(d) Documents of title endorsed to any person as vendee or 
owner may be transferred by such person in favour of a hond fide 
purchaser so as to defeat the lien of the original vendor. 
But the operation of the Statute by its preamble is limited to 
the usual and ordinary course of mercantile business. 
The Act is now reproduced and somewhat extended by the BZ S59 vieu 
Factors’ Act of 1889. 
The operation of the sub-section is probably to be limited to — 
the case of persons buying or making adyances on goods, or plies to the 
usual and ordi- 


documents of title to goods, in the usual and ordinary course nary course of 
mercantile 


‘of mercantile business." Thus limited it may be doubted whether business. 


the intention of the Legislature was not to apply to this country 
rules similar to those afterwards enacted for England by the 
Factors’ Acts of 1877 and 1889. But the question is not free 
from doubt.” It is, however, difficult to resist the fair inference to 
be drawn from the language of the section that if the real owner 
of goods allows another, who from the nature of his employment, 
or in the ordinary course of mercantile business, must be taken 
to have the right, to sell the goods or to deal with the documents 
of title, the owner will be estopped as against a bond fide pur- 
chaser, and that the owner’s consent is to be presumed in the 
absence of evidence to the contrary. 
II. The case of a vendor, who has induced a principal or an (2) ) Estoppel by 


agent, to act on the belief that only one of them will be held v. — F 


fiable, gives rise to an estoppel by election, which is well expressed ~ 





2See The Great Indian Peninsular Railway (68) [1889]. 
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in the words of Parke, B., in 
conduct of the seller would make 


the buyer for the money, as for example, where the principa 
is induced by the conduct of the seller to pay his agent e 
money on the faith that the agent and seller have come toa 
settlement on the matter, or if any representation to that effect 
is made by the seller either by words or conduct, the seller cannot 
afterwards throw off the mask and sue the principal.” : 
The rule is embodied in section 254 of the Contract Act.* 
In certain cases an election will be implied from conduct. A 
plaintiff may have alternative remedies against A (a principal) 
He elects to sue A to judgment ; 
afterwards proceed against B, having abandoned his remedy 


or B (his agent). 


Again, he may have made no definite intentional election as 
his remedy against either A or B, but his conduct may be ps 


to prevent him from asserting 


Such cases are based upon 


having the common feature of a 


a contract in one or other of two other parties to the 
contract, that credit is being given to one only of the tvo 
that the other will not be held liable. 
from conduct on the part of the plaintiff inducing either £ J or : 


B (as the case may be) to alter his position. — 
The principle of election must first be considered. Where 
man has an option to choose one or other of two incons isten 


things, when once he has made his election it is final and c e ann > 
be retracted. ‘ 5 semel placuit in electionibus, ampiu d 

A man cannot approbate and reprobate 
— he has determined to follow one | a twe 
remedies and has communicated his decision in such a + wa Ly a 


plicere non potest.” 
the same time.® 


2 24 L. J., Ex., 76; 10 Ex., 739 [1855]. 
See the remarks of Marriott, J., in Premji 
Trikamdas v. Madhowji Munji, I. L. R., 
4 Bom. [1880], at p. 457, and see Thom- 
son V. Davenport, 2 Sm. L. Ca., 9th ed., 


a IX of 1872. “When a person who 
has made a contract with an agent induces 
the agent to act upon the belief that the 
principal only will be held liable, or induces 
the principal to act upon the belief that 


the rule of estoppel by conduct 


PURCHASER. 


Heald v. Kenworthy! : “ If the 
it unjust for him to call upon 
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An election is implied d 


the agent only will be F 
cannot afterwards hold liable e agen 
principal respectively.” — 
3 Scarf v. Jardine, L. R., Ray A.. 
360 [1881], per Lord Blackburn 3 
notes to Dumper’ soe n —— 
ed., 43, 51. ae 
* Co. Lit., 146a. a = $ 
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lead the opposite party to believe that he has made his choice, and has 
done an tdnequivocal act to the knowledge of the persons concerned, 
that is a conclusive election.' But heis not bound to elect at once, 
he may wait and think which way he will exercise his election, 
so long as he can do so without injuring other persons.? 

There can be no election so long as there is a locus poenitentiae 
remaining to the party who has to elect. Thus, the mere act of 
making and filing an affidavit in bankruptey where the person so 
acting was desirous upon consideration of withdrawing it before 
if was placed upon the file (the act being in fact the inadvertent 
and unintentional act of his solicitor,) was held nof to amount to 
an election ê to proceed against an agent, and abandon the remedy 
against the principal. Where proceedings are taken against an 
agent by action at law and judgment is obtained (even without 
satisfaction}, that has been held to constitute a conclusive election, 
but no legal proceedings short of judgment have that effect.* 

So where a suit against an agent was dismissed on the ground 
that the plaintiff had given credit to the principal, there was held 
to be no election. In the same way the insertion of an agent’s 
name in a contract and the fact that payment was demanded of 
him, the principal being known to the sellers at the time, was 
held not to amount to an election on the part of the sellers to 
give credit to the agent alone. The authorities are discussed in 
Purmanundass Jivandass v. H. R. Cormack. 

From one aspect the doctrine of election is an application of the The doctrine is 
rule of estoppel by conduct, but in this case, as heretofore, it will AET, 
be necessary to look primarily to the position of the person (either Seopa. * 
principal or agent) in whose favour the estoppel is sought to be raised. 

In Thomson v. Davenport? Lord Tenterden and Bayley, J., laid Position of the 
down the rule in somewhat wide terms: “I take it to be a chiefly to A 
general rule,” said Lord Tenterden, * that if a person sells goods — 





2 Jones v. Carter, 15 M. & W., 718 681[1887], overruled upon another point 


[1846]. in P. C., see L. R., 20 I. A., 108, and the PAR, 
3 Clough v. London and North-Western notes to Thomson v. Davenport, 2 Sm. L. Ss 
Ry. Co., L. R., 7 Ex., 34 [1871]. Ca., 9th ed., 395. ; 3 “4 
3 Curtis v. Williamson, L. R., 10 Q. B., s Raman v. Vairavan, I. L. R., 7 Mad., — — 
257 [1874]. 392 (1883]. 





* Priestley v. Fernie, 3 H. & C., 977; 34 o Calder v. Dobell, L. R., 6 C. P., 486 
L.J., Ex., 172 [1865]. See the remarks [1871]. r 
of Straight, J., in Bir Bhaddar Sewak 7 I. L. R., 6 Bom., 326 [1881]. 

Pande v. Sarju Prasad, I. L. R., 9 All, 8 9 B. & C., 78 (86) [1829]. 
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Thomson a= ea third perot . . . he may afterwards recover the amount fro’ — 
ass the real principal ; subject however to this qualification, that £ — 
























state of the account between the principal and the agent ts not — 
altered to the prejudice of the principal. On the other hand, if at 
the time of the sale the seller knows not only that the person who - | 
is nominally dealing with him is not principal but agent, and 
also Knows who the principal really is, and notwithstanding all 
that knowledge, chooses to make the agent his debtor, dealing — 
with him and him alone,-then according to the case of Addison v. — 
Gandasegui' and Paterson v. Gandasequi*® the seller cannot after- 
wards, on the failure of the agent, turn round and charge the ~ 
principal, having once made his election at the time when he had | 
the power of choosing between the one and the other.” And — 
Bayley, J., said : “ Where a purchase is made by an agent, the — 
agent does not of necessity make himself personally liable ; * 
but he may do so. If he does not make himself personally liable _ $ 
it does not follow that the principal may not be liable, also subject — 
to this qualification, that the principal shall not be ae 
by being made personally liable, ¿f the justice of the case is that * 
should not be personally liable. If the principal has paid th 
agent, or if the state of the accounts between the agent herea — 
the principal would make it unjust that the seller should call or 
the principal, the fact of payment, or such a state of accounts $ 
would be an answer to the action brought by the seller wher 
he had looked to the responsibility of the agent.” ie 
In the case now cited the agent represented generally to the 
vendors that he was buying on account of persons resider — 
Scotland. The vendors did not enquire their names, but cle Lime 
subsequently to make the principal liable, and it was he ld tha 
they were at liberty to do so, as they had not, at the — 
contract, the means of making their election. — 
Healdr. Ken- In Heald v. Kenworthy,* the plaintiffs sold goods to on ne Ta Taylo 


ye 


worthy [1855] the defendant’s agent, in his own mane, — im as tl 
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1 4 Taunt., 547 [1812]. 2 15 East., 62 usa 
° 24 L. J. (Ex), 76; 10 Ex. 739 [1855]. — 
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principal and supposing him to be the buyer. The defendant 
pleaded that he had settled in full with Taylor some time after 
the sale and paid bim honé fide more than sufficient to enable him 
to satisfy the plaintiffs claim, believing at the time that the 
persons who had sold the goods had been paid, and that he wa 
discharged from all liability by reason of his having provided 
his agent with funds for the payment of the debt. There was no 
allegation that the vendors by their words or conduct induced 
the defendant to pay his agent. The Court of Exchequer held 
that the vendor was at liberty to sue the principal, upon discover- 
ing him, unless his doing so would be an unjust act, the plaintiff being, 
under ordinary circumstances, entitled to recover unless he had 
either deceived the defendant or induced him to alter his position. 

In that case Parke, B., laid down generally that ‘if a person Estoppel by 
orders an agent to make a purchase for him, he is bound to see —— 
that the agent pays the debt ; and the giving the agent money 
for that purpose does not amount to payment, unless the agent 
pays it accordingly,” and, after referring to the cases cited in 
the note,’ concluded : *“ I think that there is no authority for 
saying that a payment made to the agent precludes the seller 
from recovering from the principal, unless it appears that he has 
induced the principal to believe that a settlement has been made 
with the agent ;” and this opinion was assented to by the rest of 
the Court.* 

-~ In Armstrong v. Stokes? the Court of Queen’s Bench* thought Armstrong v. 
that the rule laid down in Meald v. Kenworthy,’ if applied to those distinction 
who were only discovered to be principals after they had fairly acs 
paid the price to those whom the vendor believed to be principals 
and to whom alone the vendor gave credit, would produce hard- 
ship. In that case Messrs. Ryder & Co., who bought the goods 
for the defendants, were commission agents, acting sometimes 
for themselves and sometimes as agents, and the plaintiffs had 
never enquired whether they had principals or not, there having 
= been a long previous course of dealing with them. Blackburn, J., 





3 Thomson v. Davenport, 9 B. & C.,78; Pollock, C. B., & Alderson, B. 
Wyatt v. The —— of Hertford, 3 East., 3 L. R., 7 Q. B., 598 [1872]. 
= I8 [1802]; Kymer v. Suwercropp, 1 — * Blackburn, Mellor and Lush, JJ. 
-109 [1807] ; Smyth v. Anderson, 7 C. B., $24 L J. (Ex) 76; 10 Ex., 739 
- 21 £1849). [1855]. 
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in delivering the judgment of the Court said : “ We fir ind an 
tion (always more or less extensively expressed) in the ever Ty 
which lay down the rule ; and without deciding anything as i sto 


ae 


ease of a broker, who avowedly acts for a principal (tho hough nc 
necessarily named), and confining ourselves to the ase ont 
which is one in which, to borrow Lord Tenterden’s phr 
Thomson v. Davenport,' the plaintiff sold the goods 1 o Ryde 
Co., © supposing at the time of the contract he was dealing wi 
a principal,” we think such an exception is established.” 7 
A distinction is thus drawn between the case whe Nor at 
the time of the sale supposes the agent to be himself ap — ' 
and gives credit to him alone, and one in which he k — 
the person with whom he is dealing has a principal | beh 
though he does not know who that principa: is. The latt ter cs 
occurred in Jrvine v. Watson, where Bramwell, L. J., dout 
the distinction, observing : * It is to my mind difficult tc ; pe r 


ie 


stand how the mere fact of the vendor knowing or not knowi = 
the agent has a principal behind can affect the liability of 
principal. I should certainly have thought that his — ty wo 
depend upon what he himself knew, that is to say, whether 
that the vendor had a claim against him, and would Tool 
for payment in the agent’s default.” 

In Irvine v. Watson* the Court of Appeal’ ap 
Kenworthy, and doubted Armstrong v. Stokes. Ther € 
ants employed Conning, a broker, to buy palm oil for the 
the plaintiffs sold oil to Conning, being fully aware that 
only an agent buying for — principals. 1 the > te 
the sale were cash on or before delivery, but the evid ene 
that it was not the invariable practice in the oil tra q — 
prepayment. The plaintiffs delivered the oil to Conning 
out insisting on prepayment, knowing that tl they y had 
against some one else. The defendants paid Conning J 
In a suit by the plaintiffs to recover the mia was 
was nothing to shew that the plaintiffs had, by thei 1 
induced the defendants to believe that they} had ali ea 


—— 
— 





29 B. & C., at p. 86 [1829]. LEGE B. D., sl 

2 L. R., 5 Q. B. De 103 ; S. C., 414 s Bramwell B — yalla 
; e Aff rmin g Bor wan 
L. R., 5 Q. B. D., at p- 417, 418. 15 Be 10s. = * =) 
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by Conning, and that, under the circumstances, the plaintiffs 
omission to insist on prepayment did not amount to such conduct. 

In the case last cited the learned Judges say that the dicta in Heald v. 

F : enworthy 

Thomson v. Davenport,' if construed literally, would operate afirmed. 
unjustly to vendors, and were not intended to have a strictly literal 
interpretation placed upon them, and that Heald v. Kenworthy # 
more accurately expresses the law. They also concur in holding 
that the decision in Armstrong v. Stokes turned upon the peculiar 
circumstances of the case and might have to be reconsidered. 

The broad rule that estoppels must be made out clearly will, it is Estoppel must 

e 3 å 3 ý je made out 

conceived, apply with peculiar fitness in cases of this kind. Where clearly. 
a party who has dealt with an agent has by his conduct led the prin- 
cipal to think that he looked to the agent alone for payment and 
thereby induced the principal, after the debt has become due, either 
to pay the agent the amount or allow him to retain it out of the prin- 
cipals money in his hands, the party so acting cannot afterwards 
resort to the principal ; but the conduct must be unequivocal. Thus 
in Macfarlane v. Giannocopulo* where the plaintiff effected an in- 
surance of his ship with the defendant through a broker and, after 
loss, received a credit note from the broker payable in a month (the 
broker having at that time sufficient funds of the defendants in his 
hands), and three months afterwards the broker stopped payment, it 
was held that there was no conduct on the part of the plaintiff 
rendering it unjust for him to call upon the defendant for payment. 

It has recently been held that where there is a choice of debtors 
election should be made without delay when a liability is sought 
to be created by estoppel, and the remedy against the person 
who ought to pay is likely to be imperilled by delay. In Fell v. 
Parkin® acreditor who had a choice of debtors attended ata 
meeting of the creditors of one of them, handed in his claim 
which was allowed, took the chair at the meeting, and voted 
against the acceptance of a composition. ‘‘ The conduct of Robert 
Fell,” said Mathew, J., * at the meeting is as clear and unequivo- 
cal as that which was held to be conclusive in Scarf v. Jardine. 





-1 9 B. & C., 78 [1829]. B. D., 623 [1882], referring to these 
2 10 Ex, 739; 24 L. J., Ex., 76 cases. 
[1855]. & N., 860 [1858]. 


: 48H. 
aL R, 7 Q. B., 598 [1872]. See 552 L.J.(Q. B.), 99 [1882] 
Danson v. Donakison, L. Ry 9 Q °° L. R,7 Ap. Cas., 345 [1881] 
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CHAPTER VII. 
AGENCY AND PARTNERSHIP. ‘ 
—— — 
Estoppe! asainst Principals, Agents, and Partners—The principle to be applied o me > of * 


Estop re! 
against princi- 
pah, accents, 


partnere, 


The principle 
to bouna 
onè of agency. 


ageney—Limitation of the estonpel—The estoppel against a principal rests upon th i 
apparent anthority of the agent—Contract Act, s. 237—Active misrepreser tion rA — 
mot necessary—Inference from conduct proximately connected with agent’s ac y - 
General and special authority-—Question one of fact— Spink v. Moran [1874]—Os — 
sible authority—Liability of third parties dealing with an agent— Cornish v. Ab ge 
few [1859]—Third party may be affected with notice of private instructions— 
Principal may not be bound by mercantile custom — Auction sales—Agent w 5 t 
imieced another to contract upon eis of principal liable upon the ground of J 
warranty or estoppel—Contract Act, s. 235—Smout v. Ilbery [1842}—Collen igh 
Wreiokt [11857}—Implied undertaking F ane: —Estoppel against agent occup jing 
friuci: ary position—Agcent rendering accounts—Person assuming or —— 
character of an acent—Joint Hindu family —Estoppel by conduct against membe 
of—Estoppel in the case of partners—Referable to conduct— Wasgh v. Ca arrer 
(1794}—Contract Act, ss. 245, 246—Classification—Implied authority- -Dormant 
partner must hare been known as a member of the firm directly or by — y 
Election, disavowal of estoppel— Scarf v. Jardine [1882}—Election not conclusive- 
Mining partnership— What is a sufficient notice of retirement—Contract — 2614. 
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Tue estoppels which arise in connection with PrivorraL and 
AGENT, and PARTNERS, may conveniently be dealt with tog ether, 
Where a man holds out another as having authority to act for l hin 
in a particular transaction or in a particular course of busines 
he will be estopped, as against one who has been innocently i nd Jue 
ed to negotiate with the supposed agent, from a ) ath or- 
ity of such person to act for him.! | 

The general principle is well stated by Erle, C. J., in Ex-par 
Swan:? “The principal whose negligence has enabled his age 1 
to cheat a third party acting with ordinary caution is 1 unive rsal 
estopped from denying the authority of the agent,” a and ins 
are given: *A retired partner who has given no notice o 
lution to a customer is estopped from denying the a ut hority € 
continuing partner to bind him with that cust omer. — n 
who has accredited a servant to a tradesman to * 0 rder r good: 
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name and has recalled the authority from the servant without giving 
notice to the tradesman, is estopped from denying the authority 
of the servant to bind him with such tradesman.” 

This class of cases depends upon the rule of estoppel by con- 
duct, and it is necessary to state that the act or omission of the 
principal must be in immediate connection with, or the proximate 
cause of, the dealing with his agent by the other party. The 
large class of cases where instruments in blank’ have been left in 
the custody of an agent and fraudulently filled in by him are, as 
pointed out by Mr. Bigelow,’ not true cases of estoppel, but cases 
of agency, or purchaser for value without notice.” “The ques- 
tion,” in such cases, observes that learned author, *is simply one 
of the right to dispute, not the agency altogether, but the extent 
of the agency—that is, whether the act done was within the admit- 
ted agency. There lies the line between agency and estoppel. 
That is not estoppel but agency pure and simple; the agent has 
only exceeded his instructions.” These cases are noticed in the 
next chapter. 

The broad principle which applies both in the case of princi- 
pals and in the case of partners is illustrated by Miles v. Furber® 
There a joint stock company sold their business, that of a furni- 
ture depository, to one Beeston, and let the premises to him, 
authorising the use of their name. The plaintiff, who had before 
had dealings with the company, deposited furniture with Beeston, 
believing that the goods were being warehoused with the com- 
pany, and received a receipt in the name of the company. Bees- 
ton failed to pay his rent, and the plaintitfs furniture was seized 
under a warrant of distress. It was held that the company, 
having allowed themselves to be held out as the persons with whom 
the goods were deposited were estopped from distraining as land- 
lords. A 

The case of Principal and Agent has first to be considered, and 
in this connection will be presented the estoppel against the 
principal, who, after holding out one as his agent and inducing 


Limitation of 
the estoppel. 


Instruments 
in blank, 


Illustration. 


Principals, 


Agents. 


a See Illustration (4) to s. 237 of the Con- implied warranty; see Cherry v. Colonial 


tract Act (IX of 1872). Bank of Australasia, L. R., 3 P. C., 24 
2 Bigelow on Estoppel, 5th ed., 457, 566. [1869]. * The warranty which the law im- 
s L. R., 8 Q. B., 77 [1873]. The doctrine plies depends on the position of the parties 


may also be described as founded upon an and the effect of the representation.” —p.32. 
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others to act upon the representation, attempts to deny the ag ar y 


Oo Prts altogether ; and also certain estoppels which affect agents. 

| on the estoppel against Partners will be examined. tA 
Tte estoppel In Wing v. Harvey, the assignee of a life-policy, which was- 
acainst a prin- . 
cipal. ject to a condition making it void if the assured went — 


limits of Europe without license, paid the premium to a lod 
agent of the assurance society at the place where the assu — 
had been effected, informing the agent that the assured was in 
Canada. The agent stated that this would not avoid the poli * 
and received the premiums until the assured died. The Lo ds 
Justices held>that the society were precluded from insisting on . 
the forfeiture. Knight Bruce, L. J., observed : “How was the 
plaintiff to know the limits of the agent’s authority ?” and p ut 
the following case :— a l 
“ Suppose the agent of a landlord to receive rent, after ob sers — 

ing that a breach of covenant had been committed, could the landa _ 
lord re-enter ? ™ 
Restsuponthe A principal who has by his conduct led other persons to belies 
thority of the that his agent is clothed with a larger authority than that wh ia h 
— he actually possesses, where such persons have acted in that bel lef 
to their detriment, cannot rely upon any secret limitation of 

agent's authority or upon any private understanding he may 
with him of which the rest of the world must neuen 
ignorant. “Strangers,” said Lord Ellenborough, “ ean only lool 
to the acts of the parties and to the external indicia of property, ant 
not to the private communications. which may pass betweer 
principal and his broker, and if a person authorise another ne 
the apparent right of disposing of property in the ordinary co ars 
trade, it must be assumed that the apparent authority is the 
authority. . . It is clear that [the agent] may bind hi spr incip 
within the limits of the authority with which he has beer appar 
clothed by the principal in respect of the subject-matter ; and the 
would be no safety in mercantile transactions if he could: n ot. , 
principal here does not actually contract, but the person s who thong 
he did has the option of holding him to the — no 2s of hi 
sentations, so that he is precluded from denying that he > con arac 


— — 


25 De G. M. & G., 265 [1854]. è Seo Freeman €. cote 2 Ex 
—— * 3 Pickering v. Busk, 15 East, 38 (43) [1848], per Parke, E 3. Se alk 
— {1812}. Theraith, L. — „C 
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The rule is laid down in section 237 of the Contract Act.! 
The rule is enunciated in somewhat narrower terms in Ramsden Active misre- 


v. Dyson? 


There Lord Cranworth observed : 


presentation 


« If, indeed, the not necessary. 


principal knows that persons dealing with his agent have so dealt 
in consequence of their believing that all statements made by him 
had been warranted by the principal, and knowing this, allows the 
persons so dealing to expend money in the belief that the agent 
had an authority, which, in fact he had not, it may be that in such 
a case, a Court of Equity would not allow the principal afterwards 


to set up want of authority in the agent. 


But this equity, when- 


ever it exists, depends absolutely on the fact that the knowledge 
on which it rests can be brought home to the principal.’*® 


It is not, however, necessary that the principal 


should actually ect from 
onauct. 


know of the state of belief of those who are dealing with his 


agent. 


It is enough if they draw from the principal’s acts or 


omissions such inferences as reasonable men would fairly draw. 


It is not necessary that there should be any positive or deliberate 
misrepresentation on the part of the principal. His conduct may 
amount to wilful negligence or to an indifference as to the proba- 


ble consequences. 


Indeed the principal and the person who has 


dealt with his agent may be equally innocent, in which case the 
familiar rule applies that where, by the fraud or negligence of a 
third party, one of two innocent persons must suffer, he who 
entrusted the third party with the means of committing the fraud, 


must be made liable.* 


It is conceived, however, that the prin- 


ciple last stated is subject to the limitation that the conduct 


of the principal must be connected proximately 


of the agent. 


2 Act IX of 1872: ‘‘When an agent 
has, without authority, done acts or incur- 
red obligations to third persons on behalf 
of his principal, the principal is bound by 
such acts or oblications, if he has by his 
words or conduct induced such third per- 
sons to believe that such acts and cbliga- 
tions were within the scop2 of the agent’s 

authority.” See Brockleshy w. Temperance 
We. Society, L. R.” 93,3 Ch., 130. ‘‘Wherean 
owner of deeds has placed them under the 


TE _ controlof another and hasauthorized him to 
= - pledge them for a certaia sum, and suppose 
— ee ee Ma for moro wits 
— 


oe IJ 
> | 
L A w it 


with the acts Proximately 
connected 
with agent’s 
acts, 


person dealing with him oná fde and | 

without notice of the limit of his anthority, . 

can the owner of those deeds redeem them 

without paying the full amount advanced — 

upon them? ‘The answer to this question i 

is ‘No’ ” per Lindley, L. J., at p. 140. — 
| 


2 1 E. & I. A., 129 (158) [1866]. A 

3 See the remarks of Phear, J., in Grant CAR 
v, Juggobundo Shaw; 2 Hyde [1863], at — —— % 
p- 311, where also the definition in Addison — 


on Contracts is cited with approval by Nor- 
man, C. J., p. 308. 

* Lickbarrow v. Mason, 2 T. * 63 (70) 
[1787], per Ashurst, J. 








The question 


ome of fact. 


Somk r. 


M oran pn SJ 4 L 








No distinction is drawn by the Contract Act between general 
authority and special authority, though the distinction is enunciat- 
Where a special authority has — 
given which is exceeded by the agent the principal will not 
Hable unless he has allowed the agent to put forward an ostonali 
authority larger than his actual authority. A general authority 
is, however, by no means an unqualified one, and is merely deriyed — 
from a multitude of instances, while a special authority is confined od 


ed in some of the cases.: 


to an individual instance.® 


PRINCIPAL AND AGENT. 


For the purposes of this enquiry it me 
material to ask not so much whether the authority is general or 










— 


special as whether an ostensible authority may reasonably be in- 


ferred from the circumstances of 


Spink v. Moran, illustrates the rule in this country- Thesis 
the defendants allowed one Carter, a part proprietor of a tea co 
cern in which they held a share, to manage and conduet 3 
affairs of the tea estates for many years, money to carry on the 
business being provided by means of bills drawn upon Carter | ne 
the same manner as if he had been the sole owner, the defendants 
being aware of this fact and finding the necessary funds. 











the particular ease. 


Onn 


— 
— 
2 





Carter, 
— 


without the defendants’ knowledge, procured advances from the 
plaintiffs on the security of the outturn of the year 1872, a 


applied the money to his own private uses. 
ed Carter to be the proprietor of the concern and not merely t h > 
In a suit to recover a balance due on acecunt of 
tater advances, Couch, C. J., held (Phear, J., dissenting) affi 
the decision of Macpherson, J., in the Lower Court, 


manager. 


2 See the remarksof Pollock, C. B., in 
Reyaell v. Lewis, 15 M. & W., 527 [1846]. 

2 Pe Lord Ellenborough, in Whitehead 
v. Tuckett, 15 East, 400 (408) [1812]. 

* 21 W. R., 161 [1874]. The following 
cases were cited :—Pickrring v. Busk [15 
East., 38 (1812) ], Trueman v. Loder [11 R. 
& E, 589 (1840) }; and the question was 
much discussed whether the obtaining ad- 
vances against the tea produced was a com- 
mon and ordinary incident to the business 
earried on by proprietors of tea gardens, 
and Dickinson v. Valpy [10 B. & C., 128 
0529)] was relied on. Macpherson, J., 
thought a tea garden was more in the 
nature of a West Indian Estate [see Cham- 


bers v. Davidson, L. R., 1 P. C., 296 (1866) ]. 








The plaintiffs belie ex 


h sj x t — 
Pes. 


that £ 


or an Australian sheep farm [see . f Aye 
The South Australian Banting —— 
P. C., 548 (1871) }. In the Appe 
Phear, J., dissented with hesitati — 
Pickard v. Sears[6 A. & E., 47: 4 ( 18 
Freeman v. Cooke [2 Ex., 663 (18 > 8) J; 
v. Nort 
C., 175 (1863) }; Evans v. 
174 (1801)]; West v. —— 
(1843) ] chishy on the groun d tha 
had been no actual m ist re i ata 
concealment of the truth, or n 
amounting to fraud, or th ne part iù 
fendants, and that mere s simple r 
and abstaining from 
enough, — ra atio ne 
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plaintiffs were entitled to recover. “It appears to me,” said ee 
Chief Justice, * that the question in the case is whether this tran- 
saction was within the scope of the authority which Carter had, or 
was allowed by his partners to appear to have, in managing and 
conducting the affairs and business of the partnership. The agree- 
ment, I think, impliedly authorized him to conduct and manage 
the matters and affairs of the estates in his own name, and as if 
he were the owner. It was to be subject to the assent and 
approval of his co-partners ; but the public would have no notice 
of this, and the persons dealing with him would not be bound to 
ascertain whether what he was doing was assentgd to by his 
partners. There was no provision that the business of the cultiva- 
tion of the tea gardens and disposal of the produce should be car- 
ried on in their names or in the name of a firm, so that the publie 
would have notice that Carter was not the sole owner. . . . I 
think it is most probable that it was the intention of all parties 
that Carter should continue to conduct and manage the affairs and 
business of the tea gardens as if he had not parted with the 
half share and had continued to be the sole owner. . . . Itis 
a question of actual or apparent authority, and whether the 
transaction was one which the owner of a tea garden, carrying 
on the cultivation of it, would in the ordinary course of business 
enter into.” | 

In Trickett v. Tomlinson? the plaintiff informed the defendants Mlustrations, 
that he had authorised an agent to see them, and, if possible, to 
come to some amicable arrangement as to the price of certain 
granite. The agent agreed with the defendants on behalf of the 
plaintiff that they should have the granite for £50. The plaintiff 
sought to repudiate the agent’s act on the ground that he had 
given him secret instructions not to take less than £100. Erle, 
C. J., held that the plaintiff, having held out the agent to the 
defendants as a person duly authorised to settle the matter in 
dispute at his discretion, should not be allowed to turn round and 
repudiate that authority. 

In Waller v. Drakeford? the plaintiff, under the mistaken belief — 
that one B was her husband, constituted him her agent to sell ee 


221 W. R., at p- 177. to s. 237 of the Contract Act (IX of 1872). 
2 13 C. B. (N. S.) 653 [1863]. See Illust. (a) e 1 El. & Bl., 749 [1853]. 








General rule. 
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goods, and represented him to the defendant as having autho ity. 
It was held that she could not dispute the sale. -A 
In Montagu v. Forwood: the plaintiffs employed Beyts — 
to collect a debt. The latter not being brokers employed t 
defendants, who supposed Beyts and Craig to be the princip: 
the transaction, and proceeded to set off against the money — 
ed by them a debt due to them by Beyts and Craig. It — 
held they were entitled to do so. ‘“If,” said Bowen, L. J.: A k 
has allowed his agent B to SUES in the character of a prii ipal 
he must take the consequences.’ — 
An agent eommissioned by a vendor to find a purchaser hag 
authority to describe the property, and to state any fact or cireum= 
stance which may affect the value, so as to bind the vendor; and : 
if an agent so commissioned, makes a false statement as to the 
description or value (though not instructed to do so) which he 
purchaser is led to believe, and upon which he relies, the vendor 
So if a man 
employs another to let a house for him; that authority empowers 
the agent to describe the property truly, to represent its actua 
situation and, if he thinks fit, to represent its value,? — 
general rule appears to be that a master is answerable for e 
act of his servant or agent within the scope of his oste sible 
authority committed in the course of his employment, — zt 
no express command or privity of the master be proved B 
where an auctioneer, without authority and acting entirely “a 
an inference drawn by him from the appearance of the prem sise 
erroneously makes a bond fide representation enhancing the va 
of the premises, and the bidders are put upon enquiry | > 
terms of the conditions of sale, it has been held that, altk ugi 
evidence of what passed at the time of sale is admissible ea 
the vendor, no action will lie against him to recover com pens 
for the innocent misrepresentation.* — 


cannot recover in an action for specific performance. 


2 L: R., 93, 2 Q. B., 350. 

>? Mullens v. Miller, L. R., 22 Ch. D., 194 
[(188-], per Bacon, V. C. 

® Mackay v. Commercial Bank of New 
Brunncick, L. R., 5 P. C., 391 [1874]; 
Barwick v. English Joini Stock Bank, L. R., 
2 Ex., 259 [1867] ; Swire v. Francis, L. R., 3 
Ap. Ca., 106 [1877]; Laglesjeld v. Marquis 


of Londonderry, L. R., E Ch. ae 
[1876]; Chapleoo vw. Ð 
Society, L. R. 6 Q. B. D. € 
see Contract Act (IX of AS 

* Brett v. Clowser,L.R.,5 DC. 
See also this case as to tł 
words ina Teasa nl a 
arise in connection ¥ 
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The same rule applies to third persons dealing with an agent Liability of 
third parties 
and makiig him their agent for the purposes of the transaction. to principal. 
Where a contract of sale was signed by an auctioneer “fas 
agent for the vendor,” and the purchaser paid a deposit, knowing 
at the time that the vendor’s name did not appear in the memoran- 
dum of agreement, it was held that the purchaser could not treat 
the contract as invalid upon that ground. In Thomas v. Brown, 
Mellor, J., considered that such a case came within the rule laid 
down by Pollock, C. B.. in Cornish y. Abington, and said: “I 
think this is an express authority which quite justifies us in hold- 
ing that it does not lie in the mouth of the vendee, who has 
accepted a contract like this, afterwards to reject it.” 
In Cornish v. Abington? one Gower, the plaintiffs foreman, Inference from 


being prohibited to do printing on his own account, agreed with dnk v 


the defendant, a publisher, to supply maps to him, and entered an 1859 * 
order as from the defendant in the plaintiffs book. The defen- 
dant received maps from the plaintiffs premises, some of them 
accompanied by delivery notes requesting the defendant to receive 
goods from the plaintiff, and the defendant signed receipts to this 
effect, and accepted bills and gave cash to Gower in respect of an 
account made out in the plaintiffs name. The jury found that 
the defendant did not authorise Gower to use his name, but that 
the defendant had so acted as to lead the plaintiff to believe that 
he was dealing with the defendant. The defendant was held 
liable. | 
A third party may, under some circumstances, be taken as Thira 
affected with notice of private instructions. =k with — 
In Baines v. Ewing* the defendant authorised an insurance pr sl adherens SR 
broker at Liverpool to “underwrite policies of insurance against 


marine risks not exceeding £100 by any one vessel.” The broker a 
subseribed a policy for £150. It appearing that a limit was — 





always known to exist to the amount for which a broker may 
underwrite, the Court of Exchequer held -that the defendant had 


* 2L. R., 1 Q. B. D., 714 (722) [1876]. party using that language, or who has 
S “If any person by actual expressions or so conducted himself, cannot afterwards 

sby a course of conduct so conducts himself gainsay the reasonable inference to be 

that another may reasonably infer the exist- Sn ee oe ee 

ence of an agreement or license, and acts & N., 556. 
“poem such inference, whether the former * 4 H. & N., 549 

= E een Ae ee om mek, Se *L. R., I Ex., 320 [1366]. 


— 
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only held out his agent as having the ordinary authority of E 
Liverpool broker, and that it would be impossible to hold the 
defendant liable to an unlimited extent, the broker having ex — 
ed his special authority. 

In Sweeting v. Pearce! the plaintiff employed a broker to make 
an adjustment with the underwriter in respect of the tone aa 
ship. The loss was settled in accordance with a usage at Llyod’s” 
(which, however, was not known to the plaintiff,) by the under- 
writer setting off the amount payable by him upon the policy 
against the balance due to him by the broker for premiums © 
held that, assuming that there 
was an estoppel against the plaintiff, he was not bound by a 
usage. — 

It has been held that the mere fact of sending a broker or agii 
to an auction to bid for a particular article or to bid a particular 
price cannot be considered as conduct inducing third persons to- 
believe that he had a general authority to buy, and the princips 
is not liable to take and pay for every article which the agent may 
think fit to bid for.* But ratification of an agent’s acts may be 
implied from the conduct of the person on whose behalf the ae 
are done.® E 

An agreement in person to purchase property at an auctior . 
sale by signing the contract and paying the deposit will, hoy 
preclude the person so acting from disputing the validity of t 
sale.* ` p3 a 


Principal may 
not be bound 
by mercantile 
usage. 


upon other policies. It was 


Auction sales. 


tT 








The estoppels against Agents have now to be considered. — p 


Agent who has Where a person induces others to contract with him = 
ae 

ey eco a Rent of a principal by an unqualified assertion that he is i 1 
act upo aa 


rised to act as such agent, he is answerable to the person wh 


* 





290. B. (N. S.), 534 [1861]. It would 
seem that an underwriter who has a right 
to avoid a contract of insurance may be 


purposes of the contract of insur ance 
all rizhts arising from the contra 





estopped if he does not elect to do so, and 
the other party in the meantime alters his 
position. See Morrison v. The Universal 
Marine Insurance Co., L. R., 8 Ex. 197 
(205, 206) [1873]; see also as to the effect 
of accepting notice of abandonment; Pro- 
vincial Insurance Co. vw. Leduc, L. R., 6 
P. C., 224 (243) [1874] ; Hudson v. Harrison, 
8 Brod. & Bing., 97 [1821]. For the 


valuation in a valued policy is ¢ cone u 
but not for purposes collate o th 
— see Burnand v. Roe peat nachi L 

7 Ap. Ca., 333 (335) [1682] 

2 Mackenzie Lyall v. Mos 
156 [1874]. — * 

3 Contract Act (IX of 18 sS. 

* Else v. Bartra 6 Jur, r. { K: f 
[1860]. 
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so contracts for any damages he may sustain by reason of the — ee 
anthority "being untrue, and the fact that the professed agent the ground of 
honestly thinks he has authority in no way assists him.! — * 
The rule, which is to be found in section 235 of the Contract 
Act? may, it is conceived, be referred to an estoppel as well as to 
an implied warranty of authority.® 
In Smout v. Ilbery,* the cases in which an agent has been held Smont e. Ilbery 
personally liable are arranged in three classes. ‘In all of them : 
it will be found that he has either been guilty of some fraud, has 
made some statement which he knew to be false, or has stated as 
true what he did not know to be true, omitting at the same time 
to give such information to the other contracting party, as would 
enable him equally with himself to judge as to the authority under 
which he proposed to act.” This classification, it is submitted, 
brings the present class of cases within the definition of estoppels 
in Carr v. London and North-Western Railway Co® 
In Collen v. Wright, the plaintiff sued the personal representa- Collen v. 
tives of one Wright, who professing to act as the agent of one Y — 
Gardner, but having in reality no authority, entered into an agree- 
ment with the plaintiff for the lease from Gardner to him of a 
farm. The plaintiff was not aware that Wright had no authority : 
from Gardner, and he went to considerable expense in preparing 
the farm for cultivation. Wright persisted that he had authority 
from Gardner, and said he would be responsible if a Chancery 
snit against Gardner to enforce the contract failed. The Court of 
Exchequer Chamber held, affirming the decision of the Court of 





| 3 Per Willes, J., in Collen v. Wright, 27 s *“When a person in error assumes that 
L. J. (Q. B.), 215 (217) [1857]. he has authority to make a contract fora 
s IX of 1872, s 235: ‘A person untrnly principal when he is not really his princi- 
| representing himself to be the authorised pal he warrants that he had that authority 
| agent of another, and thereby inducing a which he represented himself to have. The 
| third person to deal with him as such contract is only a contract to the extent of pE- — 
agent, is liable, if his alleged employer the authority. That is clearly shown by mon 
does not ratify his acts, to make compen- Collen v. Wright.” Per Brett, M. R., in ees 
sation to the other in respect of any loss Jn re National Coffee Palace Co, L R, 
or damage which he has incurred by so 24 Ch., 364 (371) [1883]. See this . it — 
dealing.” In Avsonbhoy Visam v. H. and Mek v. Wendt, L. R., 21 Q. B. D., 126 — wee 
Clapham, I. L. R., 7 Bom., 51 (66) [1882], —— Se E i ra 
this section is stated to be in accordance such cases. ( SS = nn 
With the English law as established by 410M. W-.,1(10)[1S42, . a ee 


Sha ft lle and the other cases cited s L. R., 10 C. P., 307 [1975] — a Mee 5 
fm Smith’s Leading Cases in Thomson v. © 27 L. J. (Q. B.)y 215 [1857]. — 
— — 9th ed. í — 
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agent. 
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Qneen’s Bench, that the plaintiff was entitled to recover rod 
Wright’s representatives the costs BE the Chancery suit. 3 

“The obligation in such a case, 
pressed by saying that the person, professing to contract as agent 
for another, impliedly undertakes! with the person who ente a 


PRINCIPAL AND AGENT. 






said Willes, J., “is well ¢ 


into such a contract upon the faith of his being duly autho ised, 


that the authority he professes to have does in point of fact exist.’ 
In Mohendro Mookerjee’s case? one MM, an overseer of or for 







the Municipal Office, was sued for money due under a cont ict 
made by him with the plaintiff on behalf of the Municipality, th 3 
work being known to both parties to be Municipal work, and the — 


defendant representing that he had authority to contract as he 
It was held that the contract being a a 
quasi contract, the defendant could not be held personally liable 
in an action of contract, and that the plaintiff could not be allow- 
ed to amend his plaint so as to make the defendant liable in tort 
for misrepresentation of his authority. This case would probably 
have been differently decided under section 235 of the Contraci 


agent of the Municipality. 


Act. 


Other cases of estoppel upon agents may be here mentioned. — e 
In Harris v. Truman? one Fairman, who was employed by th 











4 
i 


defendants as their malting agent to purchase and malt bz * 
for them exclusively, bought barley and malt upon sate a 


drew funds of the defendants’ from certain banks, representing 
the defendants that the money so drawn was being nse a or 
purchase of barley approved of by them. 








These funds ] 


applied for his own purposes, and eventually oral al zin 


malt and barley upon the malting premises of less value 
The defendants seized th 
and barley before Fairman was adjudicated a bankrupt. 
by his trustee in Pen ETD ey to recover the value, it was ba ] 


funds misappropriated by him. 


2 The judgment of Cockburn, C. J., (who 
disse::ted) is instructive as showing the re- 
luctance with which ‘“‘ the fiction of an im- 
plied contract, creating a new species of 
liability” came to be recognised in cases of 
this kind: Collen v. Wright has been fol- 
lowed in numerous cases. See Cherry v. 
The Colonial Bank of Australasia, L. R., 3 
P. C., 24 (32) [1869]; Richardson v. William- 
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son, L. R., 6 Q. B., 276 (1871) 
v. Propet L. R.,. 8 os ; 423 
Dickson v. Reuter’s Telegram Co., L 
P. D., 1 [1877]. See Chapleo ¥. ; 
Bitlis Society, L. Be 5 Q. E 
[1881]. a 
29 W. R., 206 368]. — 
L R., 9 Q. ae D . 26 4 
L. R., 7 Q. B. Dy 
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the relation created by the course of business between Fairman 

and the défendants was that of principal and agent, that the barley 

and malt were not in the order and disposition of Fairman as the 
| reputed owner, it being notorious that malting agents are in many 
| instances not the owners of the malt and barlev on their premises; 

and, further, that the funds drawn out by Fairman were impressed 
| with a trust in favour of the defendants, so that even if the pro- 
| perty in the malt and barley was not vested in the defendants but 
| in Fairman, nevertheless Fairman could not have been heard to 
allege that the barley was bought otherwise than according to the 
authority given him by the defendants, and his trustee in bank- 
ruptcy could be in no better position. 

An agent may, under certain circumstances, be estopped as Acent render- 
against his principal by furnishing accounts appropriating specific —— 
sums in payment of specific items. 

In Lokhee Narain Roy Chowdhry v. Kallupuddo Bandopadhya? Person assum- 
the question was whether an auction purchase had been made by acter of ati 
one Ishan Chunder on his own account or on behalf of one Lokhee “”” 
Narain. Ishan Chunder had been for some years the manager of 
Lokhee Narain, and as such had advanced funds to Monmohinee, 
the juadgment-debtor, whose life interest in nine annas of an estate 
in which Lokhee Narain held the remaining seven annas and also 
the reversion, was for sale. Ishan Chunder had no express in- 
structions to purchase previous to the sale, and one Russool having 
bid for the property on behalf of Lokhee Narain, it was suggested 
that Ishan Chunder was the proper person to purchase for the 
zemindar. He accordingly came into the room and made an 


advance of Ks. 2 upon the previous bidding of Russool, and the m z 
property was knocked down to him, but neither he nor his sons — 
obtained anything more than formal possession. Lokhee Narain —— — 


- received the rents and paid the Government revenue, but on Ishan 
Chunder’s death his sons claimed the property. The Privy Coun- 
cil were of opinion, reversing the decisions of the Lower Courts, 

that it would be contrary to equity to allow a man who had stepped 
* in and assumed the character of a principal agent, deposing an- 


other who was really acting as agent, to turn round and say that 


x 






s k * Ad. 


8 See Van Hasselt v. Suck, 13 Moo. P.C, 223 W. R., 358; Le R, 21. A, 154 
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he had purchased for himself and not for his principal, and t 
obtain a profit. A 

Where an agent has disclaimed all interest on his own accou nt. 
he cannot afterwards set up a title on his own account.' E 

The ratification of an unauthorised contract of an agent | can 
only be effectual when the contract has been made by the agen t 
avowedly for or on account of the principal, and not when it ha as 
been made on account of the agent himself. So where the é 
fendant had promised his adoptive mothers to redeem certs a 
mortgages executed by them to the plaintiff subsequent to his 
adoption, and: allowed the plaintiff to carry out the provisions of 
the mortgage-deeds to his own detriment by paying maintenanee 
to the widows and by paying off certain previous mortgages, it 
was held by the Bombay Court that knowledge and acquiescence 
on the part of the defendant did not raise any estopppel in the 
plaintiffs favour, it being no part of the defendant’s duty to step 
in and protect the plaintiff against the consequences of his ow 
unauthorised dealings with the property.’ — 

So the common incident of one member of a joint Hindu fe mil; 
selling or purchasing property on behalf of the family does 1 nol 
constitute him their agent so as to make a sale by him bindir gor 
the other members.* But where they have held out one of t 
number as manager of the whole estate in such a manner 2 
induce outsiders dealing with him to believe that he had — ri 
to mortgage their whole interest, they may by their condue 7 
estopped from denying that the mortgage is binding on their she res 

The estoppel in the case of Partners has next to be conside: 
Where a man holds himself out as a partner or allows othe 
use his name, he is estopped from denying his assumed chi ract 
upon the faith of which creditors may be presumed to have 
and becomes a partner by estoppel.® 5 

The liability of one who has permitted others to suppos > 


he isa member of a firm has frequently been stated tc 


r 


= 


2 Seshayyar V. Pappuvaradayyangar, T3 is ve Krishnaji Mahadew Hauka; 


R., 6 Mad., 185 [1882]. Mahadec Mahajan, 1. L Ros 1 15 
2 Wilson v. Tumman, 6 M.& Gr., 236 [1843]. [1890]. * — 
8 Shiddeshvar v. S eS Pe a e Per Sir Montague S — ] 
Bom., 463 [1882]. March v. Court of Ware 


* Bhujonanund Mytee v. Radha Churn 419, (435) evel 
Myte, 7 W. R., 334 [1867]. 
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upon agency; whether he has in fact made the person or persons 
who actually entered into the contract his agent or agents for the 
purpose of entering into that particular contract. The law of 
estoppel as to partners is no doubt in one aspect a branch of the 
law of principal and agent,' and it will be useful to bear this in 
- view. But it is more accurate to refer the liability to the duty 
cast upon the person liable arising from his conduct. The liabi- 
lity of a late partner for debts of the continuing firm to customers 
who have not received notice of its dissolution rests, not upon the 
ground that the authority given by the late partner actually con- 
tinues, but upon the ground that there is a duty upon a person 
who has given an authority, if he revoke it, to take care that notice 
of that revocation reaches those who might otherwise act upon the 
supposition that it continued, and the failure to give that notice 
precludes him from denying, against those who act upon the faith 
that that authority continued, that he gave the authority.” 
The ground of the estoppel has been well stated by Eyre, C. J., Waugh v. 
in Waugh v. Carver :* “If he will lend his name as a partner, he — — 
becomes, as against all the rest of the world, a partner, not upon 
the ground of the real transaction between them, but upon prin- 
ciples of general policy, to prevent the frauds to which creditors 
-~ _ would be liable if they were to suppose that they lent their money 
"upon the apparent credit of three or four persons, when in fact 
they only lent it totwo of them, to whom, without the others, they 
would have lent nothing.” The principle may be more concisely Credit is given 
stated by saying that the estoppel is founded upon credit being —— 
given to the person charged. 
- The rule as to the liability of partners dormant and ostensible, s 
continuing or retired, is stated in sections 245 and 246 of the 
Contract Act,* and the notice requisite to persons dealing with 
3 Per Garth, C. J., in Chundee Churn is a partner in a particular firm, is re- 
Dutt v. Eduljee Cowages, I. L. R., 8 Calce., sponsible to him as a partner in such firm.” 
678 (634) [1882]. Section 246- ** Any one consenting to allow 
* Per Lord Blackburn, in Sarf v. Jar- himself to be represented as a partner, ; 
dine, L. R., 7 Ap. Ca., 345 (357) [1882]. is liable, as such to third persons who, on = 
s1 Sm. L. Ca., 9th ed., 377 (399). See the faith thereof, give credit to the part- — 
Dickensop +. Valpy, 10 B. & C., 140 [1829], nership.” For cases before the Contract l 4 
nd the remarks of Parke, J. Act, see Shewram v. Rohomutoollah, W. R., * 
Aet IX of 1872, section 245: A person 864, 94; Gunga Ram v. Gunga Dhur, 1 


_ who has by words spoken or written or by Agra, 198 [1866]. 
— ħis-conduct led another to believe that he 
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the frm sufficient to discharge such liability is referred to in 


REFERABLE TO CONDUCT. 
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section 264.' A 
The estoppels may then be classified as follows :— 
i. While a firm is in course of formation no representation 
tbat a person intends to become a partner can give rise to an 


estoppel.* 


ï. During the continuance of a partnership a person may 
become liable by representing himself as, or allowing himself 
be represented as, a partner, either (a) by name, or (b) v 
his name being disclosed, even though he is not a partner at all’ 

ii. After dissolution of partnership a retiring partner — 
by allowing third persons to contract with the new firn 
upon the credit of his name, although as regards the firm he has 


hable 
ased to be a partner. 
The question, 
one of fact, 


conduct of, 


ease of a principal. 


obtaining credit.* 


But in order to render him liable it is necessary that he s thot 
have been known as a member of the firm either by direct tran 
As regards the firm itself he may t 


actions, or by notoriety. 


whether there has been a holding out or not, i 
whether in the particular case express authority 
has been given by, or implied authority may be inferred from t 
the person sought to be charged. The rule ot 
applied in these cases is identical with that noticed above in & 
It is not necessary that the partner shoul 
to the knowledge of the creditor, be participating in the prof s € 
the firm, or indeed, participating in profits at all. His liabilit 
may even remain, although there is an express agreement betwee 
himself and his co-partners that he shall not be liable, his nar 
being expressly or impliedly lent to the firm for the purpo: se 
























Ma 
Te 


= 


thout 


given no direct authority ; but if he has by his conduct repr presen sent 


3 Section 24: ‘‘ Persons dealing with a 
firm will not be affected by a dissolution 
of which no public notice has been given, 
unless they themselves had notice of such 
dissolution.” This section is not intended 
to be an exhaustive exposition on the ques- 
tion of notice of dissolution of partnership. 
See CAundee Churn Dutt v. Eduljee Cowas- 
jer, I. L. R., SCale. 978 [1882]. 

® See p. 32 mpra, and Mollowo March v. 
Court of Wards, L. R., 4 P. C., 419 (435) 








— 


[1872]; Bourne v. Freeth, 9 
[1529]; Reynell v. Lewis, 15: . 
[1846]. za 

See Gurney v. Evans, 3 H. é: 
[1858]; Ex parte — „R %., S C 
11 [1878]. — 

* See the subject fully < 
ley on Partnership, 5th —* 
lock, Digest of the L 
26—29. l 

$ Evans v. Drummond 
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himself to be a partner and induced others to give credit to 
him as suéh, he will be answerable to them for the consequences Dormant 

. . . ner mus ave 
of his original representation, uncontradicted by notice of his been known as 


* » ge - a member of 
retirement.' Ifthe fact of his being a partner has become known the firm direct- 


to any person or persons either by general report or direct com- — o 
munication he would be in the same situation, as to all such per- 
sons, as if the existence of the partnership had been notorious.* 

But a creditor, A seeking to charge an ostensible partner B, 
must at least shew that B was a partner by notoriety, or that the 
fact of B being regarded as a partner has come to his knowledge, 
and that he acted in consequence of it. There muste be some evi- 
dence of holding out which must be shewn to have reached the 
plaintiff.’ 

In Price v. Groom* where one Wiggins, a horse dealer, assigned 
his stock-in-trade to trustees for the benefit of his creditors, and 
was allowed by them to carry on business on his own account, and 
he accordingly dealt with the defendants and afterwards became 
bankrupt, it was held that there had been no partnership between 
Wiggins and the trustees. ‘If,’ said Parke, B., ‘‘ the trustees had 
represented to the creditors that the bankrupt was really the party 
interested in the business, and upon that representation the credit- 
ors had dealt with him, they might perhaps have been estopped 
from afterwards setting up a different state of facts ; but that is 
not the case here.” 

In Searf v. Jardine’ the rule of estoppel was qualified by the Election; dis- 

: . : . avowal of es- 

application of the doctrine of election. In that case two partners, toppel. 
S and R, dissolved partnership in July 1877, and R carried on 
the old business with one B under the same name and at the same 
place. The new firm, in January 1878, ordered goods of the plain- 
tiff which were supplied in February, in which month he first 
became aware that the old firm had been dissolved. He continued 
to supply goods to the firm until July 1378, looking to the mem- 
bers of the new firm for payment. In that month a cheque drawn 
by R and B was dishonoured, and the plaintiff then commenced an 
action against them for (amongst other goods) those supplied before 


1 Carter v. Whalley, 1 B. & Ad., 11 (14) 3 Edmundson v. Thompson, 31 L. J. (Ex.) 
[1830]. -207 [1861]. 

3 Farrar v. Dejlinne, 1 Car. & Ker, 580 * 2 Ex., 642 (548) [1848]. 
_ a88) s L. R., 7 Ap. Ca., 345 [1882]. 
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notice of the dissolution of the partnership reached him. 
new firm going into liquidation the plaintiff proved as a creditor 
After the liquidation and the proof, the plaintiff sued S in 
of these goods. The House of Lords held, aie the dec 
of the Court of Appeal, that the liability of S, the late*pa a 
was a lability by estoppel only, and not jointly- with the membi be: : 
of the new firm, and that the plaintiff having elected to pre 
against the new firm could not hold the late partner liable u Jor 
the ground of estoppel. -y 
In Er-parte Adamson,! In re Collie, the majority of the Cour 
Appeal held that, where a partnership debt has been inet 
means of a fraud on the part of the partners, the defraude lc 
ditor has a right to proye at his election against either the j o in 
estate of the firm or the separate estates of the partners, e 
though no judgment has been recovered by him against the p — 
— 
ners, and thata creditor having such a right of election doe: 28 ne 
lose it merely by proving and receiving a dividend, but m: 
change his election on refunding the dividend with interest. 
Cases have arisen in England in connection with mines ‘ n 
the property is ofa very precarious description, sudden emerg 
cies arising which require an instant supply of capital, an d 
which the faithful performance of engagements is “haal 1e 
sary for the prosperity and even the. existence of ae 
Under these circumstances, where a partner stands by and w 
the progress of the adventure to see whether it is prospe 
not, determining to intervene only in case the affairs of the 
should turn out prosperous, but determining to hold off ii * d 
ent state of things should exist, Courts of Equity have ss a } 
is to receive no encouragement, and, his conduct being in n 
he has no right to equitable relief. The — 9— dr: 
these cases has been between executory* and executed" int 
In the former case a party excluded from the- profite of 
ture must apply for relief without delay. In the | 


party may, by standing by, waive and abandon his ig hts 
— ic 


—s i | 
— 


ed b 


z L. R., 8 Ch. D., 807 [1878} ‘ See the cases ci 
® Clarke v. Hart, 6 H. L. Ca., 633 (656) 6 H. L. Ca., at p. & 
[1855] per Lord Chelmsford. See Rule v. ust V 
Jewell, L. R., 18 Ch. D., 660 [1881} À —— 
© Clartev. Hart, at p. 656. . — 





CHAP. VII. } ESTOPPEL AGAINST PARTNERS. 165 


must be a case of estoppel made out against him.' Such cases 
have not frisen in India, where it would seem that a partner can- 
not be excluded without an order of Court,? or a dissolution of the 
partnership ; and it is sufficient to say that, should such cases 
arise here, an intention on the part of a partner to abandon an un- 


dertaking will probably be presumed from his conduct and course 


of dealing.* 
In Chundee Churn Dutt v. Eduljee Cowasjee5 the question of What isa 
P — à sufficien 
sufficiency of notice was much discussed. It was there held that naturii 


“ys tirement. 
same position 


the Official Gazette in Calcutta does not oceupy the 
as the London Gazette, the latter being the usual amd almost in- 
variable mode of advertising new partnerships, dissolutions of 
partnership, and similar news ; whereas the Calcutta Gazette deals 
principally with official matters, and has little circulation in the 
commercial world. The Court held that the question of sufficieney 
of notice, whether public or otherwise, was one rather of fact than 
of law ; that it might be a question of law, to what sort of notice 
any particular customer or class of customers, is entitled ; but how 
far in each case such notice may have been actually given is 
generally a question of fact. That in the case of old and known 
customers of the firm an express or specific notice by cireular or 
otherwise should be given; but as regards the general public 
(specific notice being impossible), the most effectual public notice 
which can reasonably be givenis sufficient ; and what is sufficient 
public notice must depend upon circumstances, upon the locality, 
and whether there are any and what newspapers in circulation 
there, or upon what are the usual means of giving public notice in 
the neighbourhood.’ 

In the above case section 264 was considered and various ex- 
planations of its meaning suggested. The Court held that it was 


1 Clarke v. Hart, 6 H. L. Ca., 633 (658, themselves had notice of such dissolution.” 
659). Contract Act (LX of 1872), s. 264. See Act 
2 Contract Act (IX of 1872), s. 253 (9). IV of 1882, s. 93. (c). 
® Contract Act (LX of 1872), s. 253 (7). 7 Lindley on Partnership, 5th ed., 221— 
s Ib., s. 252. 223 ; Smith’s L. Ca., 9th ed., Vol. i ( 904, 
a5 I. L. R., 8 Calce., 678, (684) [1882], 5). 
Garth, C. J., and White, J. ® See per Garth, C. J., in Chundi 
_ 6 “Persons dealing with a firm will not Churn Dutt v. Eduljez Cowasjee, I. L. R, 8 
be affected by a dissolution, of which no Calc., 678 (653. 4). = 
publie notice has been given, unless they 
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not an exhaustive exposition of the law. In Ramasami v. K * 
Bibi' the case of a dormant partner came before the Madras C i 
The plaintiffs were not old customers, and the Court held tha 
would lie upon them to aver and prove that they commenced * 
ings with the firm on the strength of their belief that defe ada 
No. 1 (a Mahomedan lady) was a partner. *‘ The — — 
dormant partner,” said Collins, C. J., “is an exception to the ueus 
rule that a partner’s agency ends by notice,? and it was not taver 
red that appellants knew defendant No. 1 to be a dormant p : vin 
notwithstanding that her name did not appear in the designati 

of the firm. An old customer might possibly be supposed t to hi ve 
known the fact, but there would be no sueh presumption i n th 


ease of a new customer.” 





2 J. L. R., 9 Mad., 492 [1886]. Ad., 172 [1832]; Erans v. Dru 
s See Lindley on Partnership, 5th ed., Esp., 89 [1801], there referred t 
212, 213 ; also Carter v. Whalley, 1 B. & Western Bank of Scotland v. Ne tell, 
Ad., 11 [1830]; Heath v. Sansom, 4 B. & & F. 461 [1859], distinguished. 
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CHAPTER VIII. 


NEGOTIABLE INSTRUMENTS. 


Classification—Pecnliar character of negotiable instruments—Derived from the law 
merchınt— Implied contract—Representation involved—Contract may be express— 
Position of the parties defined by law—Statutory estoppels—Acceptor—Provisions 
of the law as to— Position of other parties to negotiable instrnments—Inchoate in- 
struments—Rule for protection of innocent transferees for value—Extension of the 
rule in Wahidunnessa v. Surgacdass [1879}—A case of estoppel by negligence or by 
apparent authority—The case of inchoate instruments appears to rest upon the 
ground of negotiability—Case of cheque carelessly drawn—Bill ineffectually 
cancelled—Where fraud intervenes there must be proximate negligence on the 
part of the principle—Arnold v. The Cheque Bank [1876]—Lost or stolen instrument 
— Baxendale v. Bennett [(1878]}—Act XXVI of 1881, s. 58—Cases of agency—In- 
strument put in circulation by fraud of agent—Goodwin v. Robarts [1876]—Rumball 
v. Metropolitan Bank (1877]—Colonial Bank v. Hepworth [1887 ].— Bant of England 
vV. Vagliano Brothers (1891]—Franrce v. Clark [1884]—Person taking documents of 
value from an agent known to have limited authority—sShe¢field v. London Joint 
Stock Bank (1888]—Colonial Bank v. Cady 11890]—Adoption of forged signature— 
Estoppel by conduct— Mackenzie v. British Linen Co. [1881}—A mere acceptance 


affords no presumption of authority— Morris v. Bethell (1869]—Post-office orders— 
Documents negotiable by custom—Railway Receipts. 


ESTOPPELS, in connection with negotiable instruments, require Classification. 
to be distinguished, as the use of the term has led to no little con- 
fusion of thought. On the one hand, the peculiar character of a 
negotiable instrument, derived from the law merchant, requires to 
be considered. On the other hand, certain estoppels properly so 
called are to be explained by reference to the doctrines of negli- 
gence or agency. 

First as to the nature of a negotiable instrament. ‘The law Pecnliar cha- 
of negotiability,” observed Baron Wilde in Swan v. North Bri- —— — 
tish Australasian Co., “is the law of property passing by ™*"* 
delivery. It gives to actual transfer the effect of real title. The 
law merchant validates, in the interests of commerce, a trans- 
action which the Common Law would declare void for want 
of title or authority, and transactions within its operation are 





17 H. & N. 603 (634) [1362]. 








Derived from 
the law mer- 
chant. 


Imphed con- 
tract. 


Representa- 
tion involved. 


Contract may 
be express. 





168 THE LAW 
as absolutely valid and 
authority. 


The term “estoppel” is 


MERCHANT. 


effectual as if made with, i 







generally used in connection w i h 
legal position which the parties to bills or notes occupy re 


wativer 
— 


to one another, but the subject appears to be intimately connecte 





with the application of two principles, first, that in the caseo 





such instruments the law we chiefly to the nature and uses 


the instrument.” and second, 


third person to occasion the loss must sustain it.” $ “The | one 
said Byles, J., in Swan v. North E B 
Australasian Co.. * “ as to bills and notes made or become — payal bi 
is to secure their circulation as money 5 = ; 


of the law merchant.” 


to bearer, 
honest acquisition confers title.” 


The situation between the parties to commercial instrumen 
no doubt, to be regarded as one of contract, the parties b lay 
agreed that the instrument is to be taken as founded pee 


facts. 


it. 


in the contract itself.’ 


In Ashpitel v. Bryan® the defendant, a relation of one Johr 
who died indebted to him, agreed with James Peto that 


* See Pollock on Contract, 5th ed.. 217— 
219, where it is pointed out that, the mere 
assignment of a contract being insufficient 
to meet the requirements of commerce. the 
benefit of the contract is obtained by 
declaring an instrument to contain the 
contract, by facilitating its transfer, and by 
dispensing with the proof of the position 
which the parties occupy relatively to each 
other. See, for definitions of negotiable in- 
struments and their attributes, Act XXVI 
of 1831, Chapter 2; 45 & 46 Vict, c. 61, 
ss. 2—21 ; Couch v. Crédit Foncier, L. R., 
8 Q. B., 374 (381) [1873], citing with appro- 
val the following remarks of the learned 
Editor of Smith’s Leading Cases [see Miller 
v. Race, 9th ed., Vol. i, 505], * It may there- 
fore be laid down as a safe rule that, where 
an instrument is by the custom of trade 
transferable, like cash, by delivery, and is 


“ that whenever one of two 
parties must suffer by the act of a third, he who has enables d suc | 


When therefore the position of one by acting tall 
agreement is altered, the other ought not to be admitt 
The resemblance to estoppel by representation is, how eve 
artificial one, since there is no representation beyond’ that inva | 























nnoc 


S = 


ad to i 


a 


— 
5: 


also capable of being * or 
person holding it pro | 
entitled to the name of : ar 
ment, and the property sai a itp 
bond fide transferee for ` —— 
transfer may not have ta — 
overt.” As to the recogniti 
instraments see Gooe cin v. R 
Court of Exchequer- Nee aber 
Ex., 337 {1875}, — } 

2 Per Byles, — a Sean ` f 
Australasian Co, 2 H. & 
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should be drawn and indorsed in the name of Jobn, and the 
defendant accepted the bill in consideration of James forbearing 
to make any claim in opposition to the defendant’s taking posses- 
sion of the stock in trade of the deceased. The plaintiff as 
executor of John brought an action upon the bill. It was held 
that the defendant was precluded by his own act from saying that 
the person whose name appeared on the bill was fictitious or was 
dead at the time. The estoppel in that case was founded on the 
express agreement of the parties. 

But the character impressed upon the parties to negotiable Position of the 

2 ; 5 parties defined 
instruments is derived from the law merchant which, upon grounds by law. 
of commercial utility, recognised the makers, drawers and indorsers 
of such instruments as occupying certain defined positions relatively 
to one another. The contract to which they have become parties may 
embrace new parties as the instrument circulates, and the position 
of each person has come to be regarded as having certain definite 
legal rights and duties attached to it. The rules, for instance, which 
prevent the acceptor of a bill of exchange from disputing certain 
admitted facts, may be called “ estoppels,” but they are estoppels 
springing from the nature of the transaction, founded upon mer- 
eantile custom, and may now be regarded as statutory estoppels.' 

The position of the parties to negotiable instruments in this Statutory 
country is defined in certain enactments, and may be presented as ——— 
follows :— 

As to acceptor :$— 

Section 117 of the Evidence Act* provides that “ no acceptor Acceptor. 

of a bill of exchange shall be permitted to deny that the drawer 


* See Chalmers on Bills of Exchange, 4th red to any person so as to constitute that 

ed., 312, 313. person the holder thereof, the instrument 

-3 See Act XXVI of 1881, ss. 4—9, for is said to be negotiated” [s. 14]. See as 
definitions of ‘ promissory note,’ * bill of ex- to indorsement ss. 15, 16. 

change,’ ‘cheque,’ ‘drawer,’ ‘drawee,’ ‘ dra- * **Acceptor” is defined by s. 7 of the 

wee in case of need,’ ‘acceptor’ ‘acceptor for Negotiable Instruments Act (XXVI of 

honour,’ ‘ payee,’ ‘holder,’ “holder in due 1881). “ After the drawee of a bill has 

course,” A negotiable instrument is defined signed his assent upon the bill or, if there 

(s.13] as ‘‘a promissory note, bill of exchange are more parts thereof than one, upon one 

or chequeexpressed to be payable toaspeci- of such parts, and delivered the same, or 

— fied person or his order, or tothe order given notice of such signing to the holder 

== 7 specified of a person, or to the bearer or to some person on his behalf, he is called 


— 


~ thereof, or to a specified person or the the acceptor.” As tothe contract of the ac_ 


— bearer thereof.” ‘‘When a promissory ceptor, see Byleson Bills, 15th ed., 266—268. 
— ri note, bill of exchange or cheque is transfer- * Act I of 1872. 
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had authority to draw such bill 
acceptor of a 


This section is supplemented 


Negotiable Instruments Act 5 which are as follows :— = 2 

[s. 41] * An acceptor of a bill of exchange already indor 
by reason that such indorseme n a 
forged, if he knew or had reason to believe the — J— 


not relieved from liability 


forged when he accepted the bill. 


s. 42] “ An acceptor of a bill of exchange drawn in a fie it tiot 


name and payable to the drawer’s 


such name is fictitious, relieved from liability to any holder in < du 
course claiming under an indorsemest by the same hand as tł 
ignature, and purporting to be made by the draw 
Other sections define the position of the parties to a negot 


drawer’s si 


instrument. 


2 Expl. I to s. 117. 
* The rule in England is otherwise, 
Sanderson v. Colimen, 4 M. & Gr., 209 
(1842) “It is of immense importance,” 
said Coltman, J., ‘“‘that it should be 
understood and settled that a party who 
accepts a bill is thereby precluded from 
disputing the drawing of that bill. Bills 
are received by bankers and bill brokers 
upon the faith of the acceptance of the 
drawees, who must be presumed to have 
sufficient means of satisfying themselves as 
to the authenticity of the instruments.” 
See 45 and 46 Vict., c. 61, s. 54, which 
provides that the acceptor of a bill ‘‘ (1) 
engages that he will pay it according to the 
tenor of his acceptance: (2) is precluded 
from denying to a holder in due course : (a) 
the existence of the drawer, the genuine- 
ness of his signature, and his capacity and 
authority to draw the bill ; (4) in the case 
of a bill payable to drawer’s order, the 
then capacity of the drawer to indorse, but 
not the genuineness or validity of his in- 
dorsement ; (c) in the case of a bill payable 
— a third person, the exist- 
ence of the payee and his then capacity to 


indorse, but not the genuineness or validity 


of his indorsement.” 


See 
15th ed., 266—268. — — 


STATUTORY ESTOPPELS. 


bill of exchange may deny that the bill was 
drawn by the person by whom it purports to have been dr: 
that is he may show that the signature of the drawer is a for, 






























or to indorse it ;” bug! “F T} 
F eally 
mn ; 
deed 


by sections 41 and 42 a of f th 


E 


tR 


— 


order is not, ody reason th: 


_ 794 
= sje 
ab 
_— 


— 
— 


® Act XXVI of 1881. —— 

+ “t Tbe defendants,” said Bayley, ; 
Cooper v. Meyer [10 B. & C., l 
“ ought not to have accepted the — 
out knowing whether or not i : 
such persons as the supposed drawe! 
they chose to accept withou — 
enquiry, I think they must be cons | 
as undertaking to pay to the signa 
the person who actually drew the bilk 

s The liability of drawer anc i in : 
thus stated in s. 55 of the E zng lish A 
“(1) The drawer of a bill by drawit 
(a) engages that on due- — at 
shall be accepted and paid s econ li 
tenor, and that if it be ¢ lishe 
will compensate the holder — 
who is —— N pront 
the requisite — € 
duly taken ; (4) is pa 
to a bolder in due œ ear 
the payee and his th en c nc 
(2) The indorser o 
(a) engages that o 
shall be sona 


AU fs! 
—* 
— pi 
> Loe 
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By section 32, in the absence of a contract to the contrary, the 
maker of æ promissory note and the acceptor before maturity of a 
bill of exchange are bound to pay the amount thereof at maturity 
according to the apparent tenor of the note or acceptance respec- 
tively, and an acceptor at or after maturity is bound to pay the 
amount thereof to the holder on demand. In default of such 
payment, the maker or acceptor is bound to compensate any party 
to the note or bill for any loss or damage sustained by him and 
caused by such default. 

By section 37, the maker of a promissory note or cheque, the 
drawer of a bill of exchange until acceptance, and.the acceptor 
are, in the absence of a contract to the contrary, liable therein as 
principal debtors, and the other parties are liable as sureties. 

By section 88, an acceptor or indorser of a negotiable instru- 
ment is bound by his acceptance or indorsement, notwithstanding 
any previous alteration of the instrument. 

By section 120, no acceptor of a bill of exchange for the honour 
of the drawer! shall, in suit thereon by a holder in due course, be 
permitted to deny the validity of the instrument as originally 
drawn. 

The same rule applies to the maker of a promissory note, and 
the drawer of a bill of exchange, or cheque. 

By section 121, no acceptor of a bill of exchange payable to, or 
to the order of, a specified person shall, in a suit thereon by a 
holder in due course, be permitted to deny the payee’s capacity, 
at the date of the note or bill to indorse the same. 

The maker of a promissory note is in the same way estopped 
from denying the capacity of the payee to indorse. 

By section 122, no indorser of a negotiable instrument shall, in 
a suit thereon by a subsequent holder, be permitted to deny the 


from denying to a holder in due course the 
genuineness and regularity in all respects 
of the drawer’s signature and all previous 
indorsements ; (c) is precluded from deny- 
ing to his immediate or subsequent in- 
dorser that the bill was at the time of his 
indorsement a valid and subsisting bill, and 
that he had then a good title thereto.” 
See Byles on Bills, 15th ed., 174, 175. 

a «t When acceptance is refused, and the 


bill is protested for non-acceptance, and any 
person accepts it supra protest for honour of 
the drawer or of any one of the indorsers, 
such person is called ‘an acceptor for hon- 
our’ "—s. 7. See further, as to acceptance 
for honour, ss. 108—112; PAdllip v. Im 
Thurn, L. R., 1 C. P., 463 [1866]; 18 C. B. 
(N. S.), 694 (on demurrer). The bill is 
treated as a bill payable to bearer. See 
Byles on Bills, 15th ed., 269—274. 
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signature or capacity to contract of any prior party to — the i | 

ment. x aa | 

Inchoate in- Another class of cases has now to be examined. — giv er o 
— blank acceptance, or an indorsement on a blank note filleg 
a larger sum than he authorised, has been described as 
letter of credit for an indefinite amount.! ‘ 
In Foster v. Mackinnon® Byles, J., after observing tha at aN Tl 


— 
1s 


SUL 


—— 
eon 
Re 


Rale for pro- 


tecnonof mno- ten contract may be invalidated on the ground of fraud or mist 
for ne 
ferees for added :—‘* These cases apply to deeds, but the principle is equ 


raiue, 


applicable to other written contracts. Nevertheless this princi | 
when applied to negotiable instruments, must be and is li ite 
its application. These instruments are not only assigna 
they form part of the currency of the country. A qualifie: atic on 
the general rule is necessary to protect innocent transfe S 
value. If, therefore, a man write his name across the b: ac ois | 
blank bill stamp, and part with it, and the paper is af ters 
filled up, he is liable as indorser. If he write it — J 
the bill, he is liable as acceptor, when the instrument has 
passed into the hands of an innocent indorsee for valu lue e b 
maturity, and liable to the extent of any sum the stam m] 
cover. In these cases, however, the party signing know s wi | 
is doing ; the indorser intended to indorse, and the a ceg 
tended to accept, a bill of exchange to be heredi fille 
leaving the amount, the date, the maturity, and the ot her 
to the bill undetermined.” — 
Application of The above rule has been embodied in the Negotiable 


retenen in- ments Act,ê and has been extended in this country s€ 


pledging im- || — — — — — — 

moveable pro- # Russell v. Langstaffe, 2 Douglas, 496 a blank —— 

perty. [0780]. In Wahidunnessa v. Surgadass, I. finite sum. It does not lie ni 

= L, R., 5 Calc., 39 [1879], Garth, C. J., said: moutb tosay that these ent 

** We have already observed in the course not regular.’” — on BL 
of the argument, that in the case ofa billof 92, 97, 188, 189, — 
exchange, or promissory note, an indorse- 
ment made before the instrument is drawn, 
renders the indorser liable for any amount — ‘Where o 
warranted by the stamp, which may after- toanothera p: 
wards be filled up upon the face of the bill. with the law = g tor 
In Russell v. Langstaffe, where several pro- ments then in f fo — 
missory notes had been indorsed by the de- either wholly ank ort 
fendant on blank forms without any amount onan incon ee 
being mentioned, Lord Mansfield says: ‘No- ther rives pr 
tking is so clear as that an endorsement’ on holder 


`. CHAP. vul.}| ° 
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the ease of a blank stamp paper filled up so as to constitute a Wahidunnessa 


pledge of immoveable property. In the case of Wahidunnessa v. 
Surgadass' the detendant’s ancestor, Mir Haider Ali, delivered to 
his karpurdaz a blank paper stamped as a bond, duly signed and 
sealed, for the purpose of raising Rs. 16,000. The latter, by the 
instructions of Mir Haider’s uncle, who was in the habit of trans- 
acting his business, had a mortgage bond drawn up, upon the 
faith and security of which the sum was paid to the karpurdaz. 
The defendant contended that, as Mir Haider’s representative, he 
was not bound by a document, the contents of which were not 
known to Mir Haider, and challenged the Jona fides of the trans- 
action. But the Court held that the principle of Russell v. 
Langstafe, would apply in the case of an instrument pledging 
immoveable property by way of mortgage for the purpose of se- 
curing money borrowed. The above case may be said to rest upon 
estoppel by conduct of culpable negligence proximately connected 
with the result occasioned thereby. Or the case may be explained 
as one of agency upon the ground of estoppel by apparent author- 
ity. The blank stamp paper could not be regarded as a negoti- 
able inStrument, but was intended for the purpose of raising a loan. 

In the case of inchoate instruments the relation between the 
original parties is that of principal and agent. 
press representation on the part of the principal, and, as pointed 
out by Mr. Bigelow,? the principal’s conduct in trusting the agent 
is not the immediate cause of the other party trusting the agent. 
Between the two acts may intervene a course of fraudulent con- 
duct on the agent’s part. The estoppel here, if it can be so called, 
is implied from the negotiability of the instrament. The section 
assumes -that the instrument is delivered incomplete to another, 
presumably for the purpose of putting it into circulation. If the 
agent exceeds his instructions, or effects a fraud, the question be- 
comes one of some difficulty. It appears more correct to rest 





— 


— 


case may be,.upon it, a negotiable Instru- 
ment, for any amount specified therein and 
not exceeding the amount covered by the 
atamp. The person so signing shall be liable 


- upon such instrument, in the capacity in 
which he signed the same, to any holder in 


_ due course for such amount; provided that 
no person other than a holder in due course 


shall recover from the person delivering the 
instrument anything in excess of the amount 
intended by him to be paid thereunder.” 
See s. 20 of the English Act. As to ‘holder 
in due course,’ see Act XX VI of 1881, s. 9. 
3 I. L. R., 5 Calc., 39 [1879]. 
— Bigelow on Hutopipel, 5th ed., 457, 494, 
565, 


Surgadass 
[1879]. a case 


of estoppel by 


negligence or 
by apparent 
authority. 


case of 


The 
There is no ex- inchoate 


instruments .- 
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rest upon the 
ground of 
negotiability. 
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upon the ground of — the liability of one who p puts 


name to blank paper.: 


The question in these cases will be whether the signer 
the incomplete instrument to the agent for negotiation. 
is obtained from him fraudulently, or without his — edge 
for an unlawful consideration, it would seem that no t 


NEGLIGENCE AND AGENCY. 








generally be founded upon the instrument. — 


Certain cases which involve questions of negligence and ag 


have now to be considered. 
In the case of 
to his wife signed blank cheques. 


in such a way that a blank space was left before the le 
figures denoting the amount, so that her husband’s clerk was th ere : 
enabled to insert words and figures representing a larger a 
payment of which was made by the bank. The Court of Comm 
Pleas held that the bankers having been misled by the fault of 
the latter must bear the loss, he by w 


drawer of the cheque, 


of proper caution 


terpolation could be made. 


t In Ar parta Swan [7 C. B. (N.S.), 446 
(0559). Williams, J., observes: ‘‘ In Mars- 
ton v. Allen [S M. & W., 494, 504 (1841)], 
Alderson, B., in delivering the judgmentof 
the Court of Exchequer, refused to adopt 
the proposition that the previous party to a 
bill is estopped from setting up the defence 
of fraud against the case of a bona-fide 
bolder for value, and thought it better to 
say that, by the law merchant, every person 
having possession of a bill, has. notwith- 
standing any fraud on his part, either in ac- 
quiring or transferring it, full authority to 
transfer it to a bona-fde holder for value. It 

therefore doubtful whether the cases 
as to the liability of a man who signs a blank 
bill or note or cheque are founded on the 
doctrine of estoppel, or on a rule of law 
merchant that an actual authority is thereby 
conferred on the person in whose hands the 


none of the decisions as to the effect of sign- 
ing instruments in blank extend beyond the 


Young v. Grote a customer of a bank e: 


having so drawn the cheque that ; an l 
The case proceeded upon t 
authority of an extract from Pothier* which makes the 
the drawer to recover depend upon his fault in the mode of d 
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case of negotiable instrument *8 
to me that it would be i 
dangerous to apply the p inciple o r 
any further.” These remarks a 
in by Channel, B., in — 
Australasian Co.,7 H.N., 660. F = 

2 See Act XXVI of — 
negotiable tastruments lost o 

® 4 Bing., 253 [1827], In Ba ue 
Bennett [L. R., 3 Q. B. D, 5932} F 
L. J., says it is dificult to * ma 
and that the observation 
House of Lords in . : 
Evan’ Charities [5 H. Le Con, 
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ing the cheque,! and is consistent with the rule that negligence in bisd bie 
order to produce an estoppel must be in the transaction itself.* 

Ingham v. Primrose, which has since been doubted, was decid- iy — 
ed upon the authority of the case last cited. The defendant accepted 
a bill of exchange and gave it to M, who put his name to it as 
drawer, for the purpose of getting it discounted. M, being unable 
to effect this, returned the bill to the defendant, who, with the in- 
tention of cancellation, tore the bill in half and threw it into the 
street. M picked up the bill, saying to the plaintiff that it was 
better not to throw it down in the street, and afterwards put it into 
circulation. The bill being indorsed to the plaintiff, in an action 
by him upon the bill, the Court of Common Pleas was of opinion 
that the appearance of the bill when it reached the plaintiffs 
hands was as consistent with the hypothesis that it had been torn 
in two, for the purpose of safer transmission by post as with the 
hypothesis of its having been torn for cancellation, and that, upon 
the principle of Young v. Grote, the defendant, by abstaining 
from effectual cancellation, had led the plaintiff to become a bona 
fide holder for value. 

In the case of Arnold v. The Cheque Bank, the plaintiffs, Where fraud 
who were merchants at New York, purchased of Stewart and Co., share: ‘must. be 
a New York firm, a draft drawn by the latter firm on a London — — 
Bank payable on demand to the order of the plaintiffs, who, desir- bri) abs * 
ing to make a payment to Williams and Co., their Bradford 
correspondents, specially indorsed the draft to them and inclosed it 
in a letter addressed to them. The letter was stolen by a clerk of Amold » The 
the plaintiffs who forged Williams and Co.’s indorsement, and by neve a 
the agency of a confederate caused the defendant bank to present 
the draft and obtain payment, the money being at once drawn out 
by the confederate. The plaintiffs having sued the defendant bank 
for money had and received, the question arose whether evidence 
was admissible to shew that the plaintiffs had acted negligently in 
not sending a letter of advice to Williams and Co. in addition to 
the letter containing the draft. Upon a rule for a new trial it was 





3 See Argold v. Cheque Bank, L. R., 1 North British Australasian Co., 2 H. & C., 
C.P.D., 587, per Coleridge, , C.J.; Bank of 181 [1864]. à 
Ireland v. Evans’ Charities, 5 H.L. Ca., s 7 C. B. (N. S.), 82 [1859]. 

389, per Parke, B., at p. 410. * L. R., 1C. P. D. 578 (1876). 

$ See per Blackburn, J., in Sian v. 


Lost 
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held that the property in the bill remained in the plaintifs tha 
the defendants had received the money to their use, that there ¥ was no 
evidence of negligence which could operate by way of estop pel- l— 
the posting of the letter being very remotely connected — 
draft by the defendants—and that the evide 
tendered was inadmissible, the supposed duty to send a separ 


the 


receipt of 


letter of advice being collateral to the indorsing and fo — 
of the draft, and the failure of that duty being in no sense th 
proximate cause of the larceny and forgery which had t 


place.' 


In Barendale v. Bennett? a blank acceptance had been gi 
the defendant to one Holmes, who, having no occasion to Ise 
returned it to the defendant who placed it in an unlocked draw 
to which various persons had access, and from which the bill w 
The plaintiff became the bond fide holder for value + ith 
J., held, upon the authority of Fi i 
Primrose, that the defendant had fa a 
the theft by his own negligence. The learned Judges of the 4 
Court held that the defendant was not liable, but upon diffe 
Bramwell, L. J., was of opinion that there coul dt 


stolen. 
notice of fraud. Lopes, 


Grote and Ingham v. 


grounds. 





* Lord Coleridge, C. J., in delivering the 
judgment of the Court refers to the previous 
cases. ‘‘ Reliance was placed by the defend- 
ants in the case of Fowng v. Grote [4 Bing., 
253]. That case no doubt must be consider- 
ed as well decided; but various opinions have 
been expressed as to the real ground of the 
decision. In the judgment of Parke, B., in 
Robarts v. Tucker [16 Q. B., 560), it was put 
on the ground that a customer had, by sign- 
ing a cheque, given authority to any one in 
whose hands it was, to fill it up in blank in 
whatever way the blank permitted. But we 
have only to look at the case itself to see 
that it really proceeded on the authority 
of the extract from Pothier cited in the 
judgment of Best, C. J. ... The rule which 
is expressed by Ashurst, J., in Zickbarrow 
v. Mason [2 T. R., 70 (1787)], was, though 
not expressly referred to, observed and 
acted on in Young v. Grote ; and it has re- 
ceived illustration und explanation in 
subsequent cases on the subject which show 
that the words ‘ enabling a person to occa- 
sion the loss” must be understood to mean 
by some act, conduct, or default in the very 
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estoppel, the acceptor not having voluntarily parted with the bill, 
which had been got from him by the commission of a crime, distin- 
guishing the above cases upon that ground, and held, further, that 
his negligence was not the proximate or effective cause of the fraud. 
Brett, L. J., in addition to these grounds, considered that the 
defendant had never issued the bill intending it to be used, or 
authorised any one to fill in the drawer’s name.! 

In Scholfield v. Earl of Londesborough,? where all the cases are 
reviewed, it was held that the mere fact that the document bears a 
higher stamp than it need have done does not estop the acceptor 
from setting up the subsequent forgery, where there is no negligence 
on the part of the acceptor. It is pointed out by Charles, J., that a 
person who signs a negotiable instrument with the intention that it 
shall be delivered to a series of holders does incur a liability to those 
who take the note, bill, or cheque, not to be guilty of negligence 
with reference to the form of the instrament. Jf he signs it in blank 
he is responsible for any amount the stamps will cover. If he signs 
at negligently in such a shape as to render alteration a likely result 

is responsible on the altered instrument. In the case now cited 
thedefendant accepted a bill for £500 on paper bearing a stamp 
sufficient to cover £4,000. The instrument was, however, complete 
in form, and the learned Judge held that it was not enough that 
the defendant accepted the bill in a form facilitating nr eer: and 


that no negligence was proved. 


In this connection must be noticed the provisions of section 58 
of the Negotiable Instruments Act,’ which apparently does not 


4 Brett, L. J., expresses the liability of 
a person who accepts a bill in blank in these 
terms : “ He gives an apparent authority to 
the person to whom he issues it to fill it up 
to the amount that the stamp will cover; 
he does not strictly authorise him, but 
enables him to fillit up to a greater amount 
than was intended. Where a man has signed 
a blank acceptance, and has issued it, and 
has authorised the holder to fill it up, he is 


— on the bill, whatever the amount may 


be, though h6 has given secret instructions 
to the holder as to the amount for which he 
shall fill it up ; he has enabled his agent to 
deceive an innocent party, and he is liable. 
- Sometimes it is said that the acceptor of 


— 





such a bill is liable because bills of exchange 
are negotiable instruments, current in like 
manner as if they were gold or bank notes ; 
but whether the acceptor of a blank bill is 
liable on it depends upon his having issued 
the acceptance intending it to be used. No 
case has been decided where the acceptor 
has been held liable if the instrument has 
not been delivered by the acceptor to 
another person.” 

3 L. R., 94, 2 Q. B., 660. 

s “When a negotiable instrumenthas been 
lost or bas been obtained from any maker, 
acceptor, or holder thereof by means of an 
offence or fraud, or for unlawful considera- 
tion, no possessor or indorsee who claims 


12 


Act XXVI of 
1881, s. 58. 
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EF, 


Qood r. 
Rebdarts [1576] 


General Rule. 


wîn v. Rodaxts' in the House of Lords, and may be stated s 
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a 
relate to inchoate Instruments. The estoppel there con = 
must, however, be limited to the case of a holder in due cour 
—* 
ene occupying that position. The section in terms only b pl 
to tnastraments lost, or obtained by means of a fraud. 
therefore, the holder of a negotiable security entrusts | 
broker or agent for the purpose of dealing with it in a contain y 
and the agent puts the security into circulation, the — ill 
ae: 
precluded, as against one who takes it from the agent in go 
faith as a negotiable security, from denying it to be such. = 


The general rule is within the principle of the decision în G 






in the words of the judgment in Rumball v. The Metropol 


Bank. “Ifa party possessed of a security purporting on ei 
of it to be transferable by delivery, chooses to leave such si 
in the hands ofa third party, and the latter makes it ove 
bon@ fide holder for value, the true owner must be — 
brought about his own loss, and cannot recover it back, $ E 
Thus in Rumball v. The Metropolitan Bank the plain iff ¢ a 
ed certain scrip certificates with his stock-broker to — 
remaining instalments as they fell due, and to hold them 
plaintiff should direct. The stock-broker fraudulently ¢ dep 
the certificates with the defendants as security for money due 
him to them. The defendants were not aware of any fra ud 
the certificates themselves stated that on the payment of 


th — ‘the person who found or so obtain- against the foreign Govert 
ed the instrument, is entitled toreceive the appellant is in the position af 
amount dee thereon from such maker, has madea — * 
acceptor, or holder, or from any party prior his scrip, that it would p 
to such holder, anless such possessor orin- title to any one, on his t — 


dorsee is, or some person through whom he faith and for value, and whohas 
claims was, a holder thereof in due course.” 


* Where Lord Cairns observes: ‘‘ The 
serip itself would be a representation to 
any one taking it —a representation which 
the appellant must be taken to have made, 
or to have been a party to—that if the scrip 
were taken in good faith, and for value, the 
person taking it would stand to all intents 
and purposes in the place of the previous 
helder. Let it be assumed, for the mo- 
ment, that the instrument was not negotia- 
ble, that no right of action was transferred 
by the delivery, and that no legal claims 
could be made by the taker in his own name 


* —— 
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ments the bearer would be entitled to be registered as the holder 
of certai shares in the Anglo-Egyptian Banking Company. The 
Court held that the case came within the principle of estoppel 
stated in the judgment of Lord Cairns in Goodwin v. Robarts,! 
and also within the principle of the decision in that case as decided 
in the Exchequer Chamber? with regard to the usage of the mone- 
tary.world in respect of such certificates. 

But where share certificates were issued to the registered share- Not regularly 
holders with a blank form of transfer at the back accompanied by cou — 
a blank form of power-of-attorney to enable a transferor to execute 
a surrender and cancellation of the certificate in-favour of the 
transferee who, on desiring to have his name registered, would 
insert his name in the blank transfer and deposit the certificate 
with the Company for registration, and the agents of the transferee 
without his knowledge filled in his name and address in the forms 
and obtained money from a Bank upon the security of the share 
certificates, which were allowed to remain in their possession as 
brokers ; it was held that only an inchoate title had passed to the 

. Bank, and that the defendant was not effected by any estoppel. 
“ The certificates,” said Chitty, J., “contemplate transfer by get- 
ting in the name of the transferee and by registration in the books 
of the Company. . . . There is on the face of them an engage- 
ment that the shares thereby represented are transferable only 
on the surrender and cancellation of the certificate. . . . Estop- No estoppel 
pels cannot be manufactured arbitrarily ; and no estoppel can be —— 
raised on a document inconsistent with the terms of the document tw — 
itself.” —— 

The question of estoppel was much considered in the case of Genuine 
Bank of England y. Vagliano Brothers* in all the Courts, though forged bill, = 
the decision in part is as to the effect of a section in the Bills of Phan" of 
Exchange Act of 1882.5 The plaintiff, who traded under the name *ftervards 


obtained by 
of Vagliano Brothers, sued the Bank fora declaration that the Bank fraud —— 





2 L. R., 1 Ap. Cas,, 476 (490) [1876]. 22 Q. B. D., 103, before Charles, J., sub 
| 9 L. R., 10 Ex., 337 (1875). nom Vagliano Brothers v. The Bank of Eng- 
© Coloniel Bank v. Hepworth, L. R., 36 land. 

cÈ D., 36 (53) [1857]. $45 & 46 Vict., c. 61, s. 7, 3 8: 


4L. R., Ap. Cas., 91, 107 [in the House ‘‘ Where the payee is a fictitious or non- 
of Lords), — R., 23 Q. B. D., existing person, the bill may be treated as 
| 28 i in the Court of Appeal, and in L. R., payable to bearer,” | 
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were not entitled to debit him with the amount of certain | rge 
bills of exchange accepted in good faith by him. It appea aa 
one Vucina, a foreign correspondent of the plaintiff, was in 
habit of drawing upon him, and sometimes made the bills p: ayable 
to the order of Cc. Petridi and Co. of Constantinople. One G — x 
the correspondence clerk of the plaintiff, forged the signature o 
Vucina to bills, purporting to be drawn by Vucina on the } plaintif ii 
to the order of C. Petridi and Co. Glyka then placed amon ig the 
plaintifs correspondence counterfeit letters of advice relating & 
the forged bills, and by this means procured the genuine a recep - 
ances of the plaintiff. Glyka then forged upon the bills endors 
ments purporting to be those of C. Petridiand Co., the perd 
who were an existing firm in close business relations with & 
plaintiff, and was paid across the Bank’s counter the — Í 

which the bills were drawn. 
It was held by the Court of Appeal, affirming the de sisior 
Charles, J., that the plaintiff had not been guilty of ne zliger 
immediately connected with the transaction, so as to disentitle I 
to recover the amount of the forged bills with which the Ba 
proposed to debit him, and that the section of the Act afford aC 
protection to the defendant Bank, as C. Petridi and Co., bein 
existing firm, could not be said to be “fictitious or non exi 
persons.” — 
The House of Lords were divided in opinion, but the | mi a 
reversed the decision of the Court of Appeal, five mem bers 2€ 
House’ being of opinion that C. Petridi and Co. be 
payees within the meaning of the section. Four membe 
Court? based their opinion in whole or in part — the ci 
of the parties, and the two dissentient members“ wer 
of the plaintiff on both the above grounds. y — 
If one without enquiry takes from another an instrumen 
in blank by a third person, and fills up the b unk: 
even in the case of a negotiable instrument, claim t at * 


J 


ser for value without notice, so as to place | him. sel fin al 


position than the person through whom he « cla aims. 


at we — p 








2 — #- 


— — L. C., — the Lords © — ead — Lor a, 3 y 
; erschell, Macnaghten and Morris. — = 
* Lord Halsbury, L. C., the Earlof Sel- © Lord Bramwell: 
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A: 
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Clark,‘ the plaintiff deposited share eertificates with a person 
named Clark as security for £150, handing him a signed transfer 
with the name of the transferee, the consideration, and the date 
left in blank. Clark deposited the certificates and the blank 
transfer with the defendant Q as security for £250, who subse- 
quently filled in his own name as transferee and sent the transfer 
to the Company for registration. The plaintiff sued Clark’s ad- 
ministratrix and Q (offering to pay the latter the amount due by 
himself to Clark) for an account, and to have the shares re-trans- 
ferred. The Court of Appeal held affirming the decision of 
Fry, J.,? that Q had no claim against the plaintiff except for what 
was due by the plaintiff to Clark. The Earl of Selborne, L. C., 
Latham, Hatch v. Searles,* and 
Co observed: ‘*‘ He cannot, 
subsequent act, alter the legal character, or enlarge 


after referring to Hogarth v. 
Tayler v. Great Indian Peninsular 
by his own 
in his. own favour the legal or equitable operation of the instru- 
ment ;°° and further held that the absence of any proof that 
such transfers were by mercantile usage negotiable rendered it 
unnecessary to consider whether such usage, if proved, would have 
brought the case within the authority of Goodwin v. Robarts.® 

But, where a person takes documents of value, whether negoti- 
able or not, from a broker or agent whom he knows to possess 
restricted authority, he must enquire as to the limits of that 
authority. 

In Sheffield v: The London Joint Stock Bank,” the plaintiff, Lord 
Sheffield, gaye one Easton authority to borrow £26,000 upon the 
security of certain stock and bonds. These bonds, with the stock 
certificates and the transfers of the stocks executed by Lord Shef- 
field, were deposited by Easton with one Mozley, who lent Easton 
the sum required. Mozley, as security for large loan accounts 


only a 








1 L. R., 26 Ch. D., 257 [1884]. R., 13 Ap. Cas., 333 [1888]. See also Sim- 





2 L. R., 22 Ch. D., 830. 


s L. R., 3Q. B. D., 643 [1878], per Bram- 


well, B., at p. 647. 
s 2 Sm. & Giff., 
C., at p. 152. 
34 DeG. & J., 559 [1859], per Turner, 
L. J., at p. 574. 
€L. R., 10 Ex., 76, 397; L: E, 
Cas., 476 [1876]. 
_ + LT. B., 34 Ch. D 


1 Ap. 


, 95 (C. A.);S. C., L. 


147 [1854], per Stuart, V. 


mons y. London Joint Stock Bank, L. R., °91, 
1 Ch., 270 [1890], a similar case, and the 
definition of ‘negotiable securities,’ at p. 
294; reversed in the House of Lord, ’92, 
A. C., 201, where it is stated that the 
— in Sheffield v. The London Joint 
Stock Bank turned entirely upon the spe- 
cial facts of that case. See also Bentinck 
v. London Joint Stock Bank, L. R., "93, 
2 Ch., 120. 
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which he had with the defendant Banks deposited with thems nè : 
of the stocks, transfers, and bonds, together with other stock) 
belonging to his customers, the transfers of the stock being filed” 
up with the names of officials or nominees of the Banks. Mo ley 
eventually became bankrupt, and the Banks sold some of Hau. 
securities to repay themselves for the debt due to them by M ley. = 
The action was brought by Lord Sheffield and Easton, c aimir — 
that they were entitled to redeem the securities on paying ¥ — 
was due to Mozley’s trustee in liquidation, for redemption of i 
unsold securities, and damages. The Court of Appeal a 
the Banks were in the position of purchasers for value witi 
notice, having the legal title to the securities, and believing il 
Mozley had authority to deal with them as his own. The 1 at Hons 
of Lords reversed the decision of the Court of Appeal, bein 
opinion that the Banks either actually knew or had reason to = 
believe that the securities did or might belong, not to Melez 
his customers, that they were bound to enquire into the xti teat 
of Mozley’s authority, and that the plaintiffs were enti d to = 
succeed whether the securities were negotiable or not. — 
The principle would seem to be that in order to raise an esto * 
against Lord Sheffield, it was necessary to show that he so 
as to lead the Banks to believe that they were acquit 
title, Mozley being known to possess only a limited authority: ~ 
This principle was applied in The Colonial Bank vw. C sa; 
where the English executors of an English holder of — 
American Railway gave them to their brokers in — ndor 
signed blank transfers with a power-of-attorney indors 
share certificate in order to enable the brokers to -/ g sister | 
shares and draw the dividends. The brokers fraudulently ds depe 
ed the shares with the defendant Bank as security — 
themselves, and became bankrupt. By New York l he re 
tered owner of shares delivering signed transfers 3 rou Ibe e — 
ped from establishing his title, but the transfers } 
authenticated, and this was also the — of t Lc ni ndai : 
Exchange. The House of Lords held, : ning th — ee ecisic 
Court of Appeal, that the conduct of — tor 


— 267 [1890]; L. R., — 
3S Ch. D., 388 C. A). See the rule as Cas., pp. 28 86. 
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the transfers was consistent with the intention either to sell or to 
pledge thé shares, or to have themselves registered as the owners, 
and that the Bank ought to have enquired into the broker’s au- 
thority ; the plaintiffs, therefore, were not making a claim in- 
consistent with anything they had said or done. 

In conclusion a few other cases require to be mentioned— 

Where one has admitted a forged signature to a bill of exchange 
or note to be his own, and has thereby altered the condition of the 
holder to whom the declaration or admission has been made, he is 
estopped from denying his signature upon an issue joined in an 
action upon the instrument." And a person whe knows that 
another is relying upon his forged signature to a bill will not be 
permitted to lie by and not divulge the fact until the position of 
the other has been altered for the worse.* The question whether a 
forged bill has or has not been adopted by the person whose signa- 
ture is forged is one of fact, but the adoption of a bill may be a 
matter of legal inference from ascertained facts.’ 

In Mackenzie v. British Linen Co.,* one Fraser forged the names 
of A and B as drawer and indorser to the Company, who discount- 
ed the bill for Fraser who signed it as acceptor. The bill was dis- 
honoured, notice being sent to A and B ona Saturday. They did 
not communicate with the Bank, and on the following Monday, 
Fraser brought to the Bank a blank bill with A’s and B’s names 
forged as drawer and indorser. The defendants agreed to accept 
the bill in renewal of the previous one. The second bill was dis- 
honoured, and notice was given to A and B three days before due 
date, and again upon dishonour. The Bank were informed of the 
forgeries a fortnight after the first notice, and A and B declined 


Adoption of 
forged signa- 
ture. 


There must be 
change of posi- 
tionand silence 
is not always 
sufficient. 


to pay the amount of the bill. A stated that Fraser had admitted ~ 


to him that he had forged his name on the first bill, but assured 
him that the bill had been taken up by cash, so he did not think it 
necessary to inform the Bank. He denied any knowledge of the 
second bill until he received the Bank’s notices. The Company 
charged A to make payment of the second bill on the ground that 
it was drawn and indorsed and presented to the Bank with his 


3 Brook v. Hook, L. R., 6 Exch., 89 (99) 2 Mackenzie v. British Linen Co., L. R., 
0871]; Ashpitel v. Bryan, 3 B. & S., 474 6 Ap. Cas., 109 [1881]. 
(492) [1863} s Ib. 
; _* L. R., 6 Ap. Cas., 82 [1881]. 
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knowledge and authority, and that he had by his condu et mi 
the Bank into believing that his signature was genuine; and h 
assumed the responsibility attached to the drawing and indors 
ment. The House of Lords, reversing the decision of t the Com 
of Session, held that the circumstances of the case 3 
estoppel against A, that A’s mere silence for a for 
the time when he first knew of the forgery (during wh i 
the position of the Bank was in no way altered for che wor 
could not be held as an admission or adoption of liab ility, 
that oe ease fell outside the definition of Parke, B., ir — 
v. Cooke 
No presump- The pay intsit by a party of one bill which purports to | bear 
ity as to other acceptance does not (in the absence of a course of — BS 
— any evidence of authority or of a ratification or represen 
his part), afford any presumption that all subsequent bills b 
the same sort of acceptance were authorised by him. e 
In Morris v. Bethell? the defendant was sued upon a bill of e 
change which bore his signature as acceptor. He" leaded tk 
the acceptance was not his signature, nor was it —— 
authority or adopted by him, and the jury so found. — unt 
however, relied upon the fact that the defendant had paid a anot 
bill (of which the plaintiff was the holder) upon which the de 
ant’s name was written as acceptor without his authority. oy 
was no evidence,” said Bovill, C. J., “that the defendan 
knew that the plaintiff was the holder of the former t bil vill. 
were made to appear that there has been a regular ec ourse o 
cantile business, in which bills have been accepted y & -ck 
agent whose signature has been acted upon as the si Sl nature 
principal, there would be evidence and almost conclusive 
against the latter that the acceptance was written by his aut 
That was the case of Barber v. Gingell . . . ‘ifth ne defenda 
by his conduct led the plaintiff to suppose that the a 
was his genuine signature or was ce by: id nit m, h 
estopped from disputing it ; otherwise not.” — 
—— L R, 6 Ap Gas, Morris v. Bathe 
Seo Barter v. Gingell, 3 Esp., 60 [1800], 47 s 
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$ where the defendant was held to have 
— adopted the acceptance by payment of 
+- — other forged bills of the same party. See, 

ay | iy ( 
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In Bishen Chand v. Rajendro Kishore Singh,' the bond fide holder A man may 
for value of a forged hundi to whom, after dishonour, it had been vantage tf his 
transferred by indorsement by the payees who knew at the time of °"? TOE- 
indorsement that the hundi was forged, sued the payees on the 
hundi to recover the amount he had paid them for it. The payees 
were held estopped from setting up the forgery so as to defeat the 
suit.. 

In The Fine Art Society v. The Union Bank of London? the Post Office 
_ plaintiffs intrusted to their Secretary, for the purpose of payment spat 
into their account with the defendants Bank, certain Post Office 
orders. The Secretary paid them into an account avhich he kept 
without his employer’s knowledge in the same Bank, and the Bank 
collected the proceeds of the orders and handed them to him. It 
was contended for the defendants that the orders in the hands of a 
banker became quasi negotiable instruments by virtue of a Post 
Office Regulation, which provided that the orders, when stamped 
with the name of a banker, became payable without the signature 
of the payee, so that the defendants obtained an independent title 
to them upon the authority of Goodwin v. Robarts ;* but the Court 
of Appeal held that the regulation merely operated to substitute 
the signature of the banker for that of the payee, and did not confer 
upon the instruments in the hands of bankers the character of 
instruments transferable by delivery to bearer, and that the plain- 
tiffs had not been guilty of any negligence. 

It may here be observed that where, in any particular trade, Mercantile 
warrants are issued warranting wharfingers and others to deliver — 
particular goods, such warrants may become negotiable and be 
dealt with as securities. So in Merchant Banking Co. v. Phenix 
Bessemer Co.* the holders for value of certain iron warrants were 
held, by the usage of the iron trade, to be entitled to the goods 
free from any vendor’s lien. ‘‘ If,” said the Master of the Rolls, 

“ you give a person a document intending he shall use it in that | 
particular way by obtaining money upon it, you cannot afterwards — 
be allowed to say, as against persons from whom he has obtained Se 
money, that the person is not to have the benefit thereof.”* In Railway — 


3 I. L. R., 5 All. 302[1883]. * L. R., 10 Ex., 76, 337; L. R.,1 Ap- 
2 L. R., 17 Q. B. D., 705 [1886]. Cas., 476. 


* L. R., 5 Ch. D., 205 (217) [1877]. 
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Bombay it has recently been held that a railway re ci eipt is 10 
document of title within the meaning of section 103 o the 
tract Act. = S 


f 
ae 


The judgments in Chamberlain v. Young® would seem to 


y 4 x 


that where an instrument is issued and taken as a negotiabl 
ment, the Courts will not allow the parties thereto to e 
their liabilities merely on account of small irregularities in in 

of the instrument. 


2 Tike Great Indian Peninsular Railway 2L. R, 93,2Q. B, 206. 
Co. v. Hanmandas, I. L. R., 14 Bom., 57 ® See the chapter on Neg otia 
[S59]. As to Railway Bonds payable to ties for Money in Chalmers o 1 Bi 2 
bearer, sec Pexables v. Baring Brothers & 312—327. — 
Con L. R., 92, 3 Ch., 527. 








- CHAPTER IX. 


ge ESTOPPEL IN CONNECTION WITH COMPANIES. 


Estoppel by conduct—No estoppel where contract foreign to purposes of incorporation— 
Contracts u/fra vires illustrated—Agency—Part-performance—Estoppel in connec- 
tion with Companies classified—(a) As to membership and retirement—() As to the 
register—(c) As to the issuing of certificates of shares—(d) As to debentures i irregu- 
larly issned—(¢) Issue of paid-up shares—(f) Negligence on the part of members of 
a Company—(g) Effect of Company’s seal—Estoppel by negligence—Effect of agree- 
ments not under seal—Part-performance—Ratification—Matters necessary for ordi- 
nary business. 


THe principle of estoppel by conduct applies to Corporations as Estoppel by 
well as to individuals. A Corporation is bound as much as an — 
individual by the wrongful acts of its servants, and the result of 
misrepresentations by an agent is the same in the case of a Corpo- 
ration as in the case of an individual.* 

Bat a distinction must first be drawn as to whether the matter No estoppel 
in suit is within the scope of the general powers of the Corporation —— = 
or ultra vires of those powers. Companies may be bound by con- eel comet 
tracts entered into on their behalf for purposes which have been 
treated as within the objects of their Acts, or by a continued course 
of dealing in relation to their shares, but contracts foreign to the 
purposes for which a Company has been established will not bind 
it.? Such contracts are prohibited by implication, since they ‘ 
would result in an application of the funds for a purpose uncon- 2 
nected with the purpose of incorporation. 





1 Eastern Counties Railway Co. v. Hawkes, the same as that of a natural person. See 2 
5 H. L. Cas., 331 (376) [1855]; Houldsworth South Hetton, &c., Co. v. North-Eastern News DÀ 
v. City of Glasgow Bank, L. R., 5 Ap. Cas., Association, L. R., ’94, 1 Q. B., 133. i 
317 (331) [1880]. A person may by estop- 2 Eastern Counties Railway Co. v. Hawkes, 
pel become a Director of a Company. See 5 H. L. Cas., 331 (381). 
The York, Tramway a v. Willows, L. R., * Mayor of Norwich v. Norfolk Raileay 
Co., 4 El. & BI., 397 (413) [1855} See 
Attorney-General v. Great Northern Railway 
Co., 1 Dr. & Sm., 154 (159, 160) (1860), 
where the reason is well stated, 








iament. can be no estoppel in the face of an Act of Parliament® T The 
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In re the Companies Acts, Ex parte Watson! illastrates the ii ove 
principle. There one Watson had advanced money to a Bui ldin 
Society upon the security of the promissory notes of the Di 
The Society as then constituted had no borrowing powe * 
subsequently acquired borrowing powers, when the represent 
of Watson received from the Directors a deposit note under | bai K 
of the Society for the amount due, stating the sum to have b 
lent on the date of the deposit note. In a claim by the repres 
tive to rank against the assets of the Society, the Court held 
there was no estoppel against the Society to dispute the validity 
the deposit note, it being well established that a corporate | body 
cannot be estopped by deed or otherwise from shewing that it. 
no power to do that which it purports to have done ? and that the 
deposit note had been given in discharge of an invalid debt. I 
made no difference that the parties acted in perfect — faith 
‘“ They are bound by the law, though they did not underste 
And persons dealing with a Corporation having limited pow 
borrowing are put upon enquiry whether that limit is 2 
exceeded.$ a 

In Blackburn and District Benefit Building Society v. Cunll 
Brooks & Co.,* it was held that Directors by assenting to entries 
a banker’s pass-book which, as between individuals sué juris, wo 
have established the payment of the sums borrowed, could 
bind a Society which had borrowed money, and that the acts of 
Directors were not to be considered the acts of the — 

The rule may be stated in another form, namely, t 


— * 
g 
5 i 


of Hill v. Manchester and Salford Waterworks Co$ and 4 | 
Westminster Improvement Commissioners’ were cases of es 
by deed, the defendants being held estopped by — i i ) 
acts from denying that certain sums were lent them by tl 2 
It seems, however, to be clear that they might have oper 


* L. R., 21 Q. B. D., 301 [1888]. See * I. L.R., 22Ch.D., 61 (70 ; 
British Mutual Banking Co. v. Charnwood ———— nR., 14 
Forest Railway Co., L. R., 18 Q. B. D., 714 per Bacon, V.C.: i — itle v. Gi 


[1887]. and as to public m S, see Me 
3 See Fatrtitle v. Gilbert, 2 T. R., 169 Bishop of Rochester, LR, 5¢ 
[1787]. (203) [1880]. x rie b: 
* See Chapleo v. Brunswick Building So- © 2B. & Ad., 544 183 


ciety, L. R., 6 Q. B. D., 696 [1881]. 17 Exch., šo 88 


— — See Mayor of Kidderminster v. cation. 





` Beclesiastical 
| = — . Wood v. Fate, 2B. c. 131; 40 & 41 Vict., c. 26, 
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estoppel by shewing that the bonds were inconsistent with the 
statutes under which they professed to act.! 

If the undertaking is within the general scope of the powers Agency. 
of the Corporation the questionis generally one of agency, and 
the rule of estoppel by conduct may apply. If the other contract- 
ing party had no notice of irregular acting on the part of the Cor- 
poration, the defence of irregularities and the omission of require- 
ments is not open to the Corporation. The case is sometimes 
strengthened by some representation on the part of the Company 
to the effect that the contract conforms to the requirements of 
law.* The doctrine of part-performance applies wheye a Corpora- Part-perform- 
tion has allowed a party with whom itis dealing to perform his ~ 
share of an agreement, and by the acts of its servants has per- 
mitted the agreement to pass from the executory stage to that of a 
complete or executed contract. Where there has been part- 
‘performance on the one side or ratification on the other, and a 
‘Corporation, having taken the benefit of an agreement, seeks to re- 
pudiate it on the ground of irregularity, such attempted re- 
pudiation amounts to a fraud, which a Court of Equity will not 
suffer to prevail.® 

The Indian cases afford little assistance, but the Indian Com- Estoppels in 
panies Act (VI of 1882)* reproduces the English Acts, and the orrsoe 


with Com- 
same estoppels may arise. These may be briefly noticed under Rapes mssi- 


the following heads :— 

(a) Asto membership and retirement. 

i. A person may by estoppel become a member of a Company, Membership. 
although the conditions precedent to his being made a member 
have not been formally observed, where he has acted as a share- 
holder, and the Company by their acts have treated him as such. 

= ï. Similarly, a person who has not formally retired from Retirement. 5 

S membership may by estoppel cease to bea member where the — 











2 See per Baron Parke, 2 B. & Ad., 553 & P. (N. R.), 247 [1806] ; Fishmongers’ l Perk S 
— Company v. Robertson, 5 M. & Gr., 131 —— 
on Estoppel, 5th ed., 451—470. [1843]; Copper Miners of England v. — 

Fios Malkar Banking Corporation v. Fox, 16 Q. B., 229; 20 L.J.(Q B.), 174 = — 
L. R., 4 Ap. Cas., 156 (169) [ISSI as to part-performance, and ratifi- | az — 






L. R, 9 Ex., 13 (18) [1873]; * Repealing Act X of 1966. 
Commissioners v. Merral, Le * 25 & 26 Vict., 89; ERSEVER 


— 





















«gale 
— 


s 


Company have ceased to recognise him as a member, — wher I gi 
by his conduct he has evinced an intention to retire. e ig 


instances the general rules as to — by 
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—— by In the above 
conduct will apply against either the Company or the shareholder T, 
the Company being precluded from denying that he is a member 
or that he has ceased to be a member, and the shareholder t Ea 
estopped from denying or asserting his membership, as the cs case 
may be.' E 
Bombay deci Some of the leading features of the subject are discussed b by 
aay Westropp, J., in the Bombay cases presently to be noticed, wher 
also the English decisions prior to 1867 are observed upon? A F 
Definition of Members are defined to be the subscribers of the Memorandar 


of Association, and every other person who has agreed with the 
Company to become a member and whose name is entered ont he 


register.® F 
pe. 
nu- 


—— = The estoppel against individuals may be illustrated by au 
Companies. merous cases. The payment of calls,* the signature of a pre 


by a — of shares informally transferred,“ notice of the 
sale given to the Company by a purchaser *—have been held ur der >] 


certain circumstances sufficient. The non-execution of the Com M- 
* — 
pany's deed of settlement has been held a defence even where 


calls were paid.’ . a | 

Neither can a Company as against members avail itself of in 
formalities in the transfer of shares where the Company itse f has 
recognised such transfer and others have acted on the faith o it 


— — 


— am 





2 See Lindley on Companies, 5th ed., 
43—57, 421, 757, where the subject is 
minutely examined. 

2 In re Bast Indian Trading and Banking 
Co. 3 Bom, H. C. (O. C.), 113; Zn re Mer- 
eantile Credit and Financial Association, Ex- 
parte Dalvi, 3 Bom. H. C. (O. C.), 125 
[1866]. 

3 Indian Companies Act (VI of 1882), s. 45. 

* Burnes v. Pennell, 2 H. L. Cas., 497 
nss]. 

$ Shefield and Manchester Railway Co. v. 
Woodcock, 7 M. & W., 574 [1841]. See also 
Cheltenham Railway Co. v. Daniel, 2 Q. B., 
281 (1841) ; Birmingham, Bristol, d&c., Rail- 
way Co. v. Locke, 1 Q. B., 256 [1841]; 
London Grand Junction Railway v. Graham, 












1 Q. B., 271 [1841] ; Cromford & H 
T Co. v. Lacey, 3 Y. &J, ‘0 0 

© Oheltenham & Great 
Railway v. Daniel, 2 Q. B., 281 asm 

7 Irish Peat Co. v. Phillips — ae 
598 [1861]. See Waterford, | d 
Railway Co. v. Pidcock, 8 Ex., , 27 J {1 
Carmarthen Railway Co. y. Wr right, | 
& Fin., 282 [1858]. See also Co leman. 
1 DeG. J. & Sm, 495 [1863]. S 

8 Taylor v. Hughes, 2 Jo. o. &I Lat, 2 1%. 
Bush's case, L. R., 6 H. La, 37, anc x F 
Ch. Ap., 246 [1870]; Grady’ ; cas, 11 


r — 
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as existing where a shareholder has acted upon — 








and a Company has registered an improper transfer, but not so as 
_ to induce others to act upon it, no estoppel arises. It is, of course, 


— otherwise where persons have bond fide purchased shares on the 


| a A umes of a Company’s register or certificate.’ 
As between a creditor of the Company and a person who is Between credi- 


An 
;" 


J 


9 


= Where, however, there has been a mistake through ignorance, Exception. 


ors and sbare- 


sought to be treated as a member, the rule of conduct operates to ——— 


create an estoppel where a person not a shareholder has been 
treated by the Company as if he were one, but does not operate 
so as to prevent a creditor from proceeding against a shareholder, 
who, though not formally retired, has been treated as haying done 
so by the Company’s servants.° 
The Indian case-law on the subject remains to be noticed. 
In re East Indian Trading and Banking Co* Jamnadas 
“Savaklal’s case,* and the following case, decided before the Indian 
Companies Act, are nevertheless valuable, as the English cases are 
examined and followed. In the first case, one Jamnadas, the 
allottee of 25 shares in a Company registered under Act XIX of 
1857, signed the Memorandum and Articles of Association, and 
paid the first call on the 28th September 1863, on which day he 
sold the 25 shares to Bhagvandas, the Chairman of the Company. 
-= Bhagvandas had made an arrangement with Pranjivandas, another 
Director, and two other persons who were members of the firm of 


_Bhiku Babaji and Co., the Managing Agents of the Company, to Vendor of 


_ buy 2,800 of the Company’s shares, expecting that the market i 
= would rise. Upon these shares being divided,-the 25 shares bought 
= Jamnadas came into the hands of Bhagvandas. The two 





et - Ohallis's ca case, L. R., 6 Ch. Ap., 266 [1868]; Hart v. Frontino, L. R., 5 Ex., 111 


seg — — cakes Es R., 4 Cb. Ap., 503 [1870]. 










— — ; Camplel?s case, L. R., 9 Ch. Ap., 


= 


3 Lindley on Companies, 5th ed, 54; 
73). See contra Bank of Hindustan v. Moss v. Steam Gondola Co., 17 C. B., 180 
Alima, L. R., 6 C. P., 54, 222 [1870]. 0855]; Bailey v. Universal President Life 
— ‘See Simm v. Anglo-American Telegraph Assocn., I, C. B. (N. S.), 557 [1857] ; Bosan- 
CO., L 2. R., 5 Q. B: D., 188 [1879]; Hare v. quet v. Shortridge, 4 Ex., 699; Shortridge v. 
& NOW. Ry., Co., Johns, 722 [1860]; Bosanquet, 16 Beav., 84; Bargate v. Short- 
; ea Union Ry. Co.v. The Queen, LR., ridge, 5 H. L. Cas., 297 [1855]; Taylor v, 
s S 496 [1875]; Ward v. S. — Hughes, 2 Jo. & La., 24 [18441] 
í — E., Mee Bahia & * 3 Bom, H. C, (O. C.), 113 [1866]. _ 
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other Directors were ignorant of the joint purchase. Bhagvs 
obtained a certificate for the 25 shares, certifying that J B 
a shareholder, and paid the second call, but the shares were ney 
transferred to his name on the register. The Articles of Association n z 
required the consent in writing of the Directors before a transfe 
could be made. Jamnadas having applied to have his name removed j 
from the list of contributories and the names of Bhagvandas’s t us- 
tees substituted, Westropp, J., held upon a review of the — 
that the unauthorised acts of Bhagvandas could not bind the Boa: — 
and that Jamnadas was liable as a ——— “ Adopting tk 
language of Lord Romilly in White's case, observed Westropp, « ia 
“I may say—* Here the transfer takes place in September 1863, a 
and the winding up order is not made till 1866, and there is na 
quarrel. There is nothing to stop the registration of the transfe er Es 
why does not the vendor compel the purchaser to register th Ç 
shares? He could have done so; but he has taken no steps fa 
that purpose; and assuming, a point upon which I expre: 
no opinion, ‘ that the purchaser is bound to make good to him the 
price of the shares, and to indemnify him from all conseque ance 
that is relief to be sought in a suit between those two erso 
But in the case before me, I have to regard the rights and condi 
tion of the shareholders themselves. How are the r ee a 
the Company affected? They say, you were bound todet 
know what was the state ofthe Company at the — period, 
and as you have not thought fit to do so, but have held yonr 1 peac 
for a period of three years and done nothing whatever, y E nn 
complain now ; and we insist upon having you on the list * are: 
holders, you not having taken any step to enforce yo ur rig bt te 
get the transfer made. ” oe 
In re Mercantile Credit and Financial Association, Ep 
Dalvi? was a case under the early Companies —— 
neglect by a Company to register the transfer of its shares : 
Company purchased certain of its own ——— ‘ser EE ip, but nc 
transfers were executed by the vendors, and the sh — s co ntinue 
to stand in the vendors’ names. The- Company |] h re 
conduct before and after the Purchase: — ped then 


— — 





1 Le R, 3 Eq., 86 [186 93 Bom. H 
® XIX of 1857, VIL of 1860, 
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taking advantage of their own neglect to register themselves as the 
holders, it? was held that the name of the Company should be sub- 
stituted for the names of the vendors. Westropp, J., having 
examined the authorities, none of which in his opinion went so far 
as in the case before him it was necessary to go, held not without 
some hesitation, that the Company could not take advantage of 
their-own neglect, or that of their officers, in not registering the 
shares in the name of the Company, so as to make the original 
allottees liable. 

Anandji Visram v. Nariad Spinning and Weaving Co.,' though Membership 
not expressly so decided, appears to go upon the ground of ——— 
estoppel. The defendant took shares upon the faith of a document “°™ 
purporting to be the memorandum of association. The document 
actually registered, however, contained a material variance, a 

à provision empowering the Company to subdivide its shares by 
“ special resolution. Westropp, C. J., and Sargent, J., held that, 
even if the provision was illegal, its effect was to alter the position 
of the defendant, and the Company were not entitled to treat him 
as a member. 

p As to the register. 


— of shares from Jenine that he is a shareholder.* Company dt 
_ li, A person whose name has been registered may or may not —— 
= be estopped from denying that he is a shareholder. phe aot abe 
ag The register is only prim@ facie evidence as to who the members 
are,® and either the Company, or persons whose names appear on 
the register, may show that it is inaccurate or imperfect. If there 
is a valid contract to take shares, the person so contracting may be 
: placed upon the register ; but if there is no binding contract, it is ~ 
=_= Open to him to shew that his name was placed on the register with- 
ut authority, unless by laches he has forfeited his right to 


=. repudiate the shares.* 





ae *rE L. R, 1 Bom., 320 [1876]. See 2 Shropshire Union Co. v. Anderson, 3 
ae Guzerat ——— &c., ‘Co. v. Girdharlall Ex., 401 [1849]; Waterford, Wexford, £c.; 
— | Dalpatram, I. L. R., 5 Bom., 425 [1830]; Ry. Co. v. Pidcock, 8 Ex., 269 [1853]. 

b = In re Bombay Electrical Co., I. L. R., 13 * Indian Companies Act (VI of 1882), s. 
Bom., 1 [1888]; JZmperial Ice Uana 60. See Lindley on Companies, 5th ed., 
; — Co. v. Munchershaw Barjorji Wadia, 60, 106—108. 

LR, 13 Bom., 415 [1889], as to signature * Oakes v. Turquand, L. R., 2 H. L., 
of duplicate memorandum of association. 325 [1867]. 
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In the same way a Company having by mistake registered an 
invalid transfer is not estopped by its register from repudiating 
the transfer as against the transferee." } 

Ratoppel by Bat it may be otherwise where persons have acted on the faith 
Ssmi of the register, and it becomes necessary to examine next, in con- 
nection with this subject, the case of certificates of shares. 

(e) As to the issuing of certificates of shares. 

Companies issuing certificates, under their common seal, of — 
or shares held by any member of a Company, such certificates 
being primd facie evidence of the title of the member to the 
shares thereir specified.’ are estopped against persons advancing 
money, or baying upon the faith of such certificates from denying” 
their accuracy where such persons have sustained loss thereby,® 
although the certificate may have been procured by i or 
frand.* 

Ground of the The ground upon which the decisions proceed is that wherein 
is a statutory duty to keep a correct register of shares, and the 
Company, by issuing certificates purporting to specify the holders 
of shares and their interests as shewn by the register, arm the 
holders of shares under a forged transfer with the means of holding 
a themselves out to purchasers or vendors as the trae holders, the 
oming estoppel. Company is estopped from contesting the accuracy of the registert 
certificate. The representation by issue of certificates strengthens — 
the estoppel.* Sgr 
The cases require to be examined briefly. : k 
Case of par- In the case of In re Bahia and San Francisco Raihou t — 


duty 









chawers of — 
— certain brokers having in deposit five share certificates belongmg i 
— * favour 
0s, L R, 5Q. R D., 188 [1879} one of 
® Indian Companies Act (VI of 1982), s. to the 


54, Table “A,” Art. (2) reason of the negligence or fraud of it 


è Seo Siem v. Angle-Ameriors TelegrapA servants 
C, LR. 5 Q. B D., 188 {1879}. England v. Governor of Bank of Sag 
* Dakia v. Sea Franciso Ry. Co, L R, L. R,21Q B. ———— 
3 Q. R, S84 (1861); Hart v. Frosting, D. cited below. Seo an article on Cerua 
R, 5 Ex, 111 [1870]: SAropshire Union and Certification, Law imes (p. + 
On. v. The Quern, L. R, 7 E &1,Ap, 10 1908 II 
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affixed by the Secretary to a certificate in 
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to a registered holder T, fraudulently transferred the shares to S 
and G, and deposited a forged transfer, together with the certifi- 
cates, with the Secretary of the Company, who in the usual course 


of business after writing to T and 


receiving no answer, registered 


the transfer and substituted the names of S and G for that of T, 


furnishing to S and G certificates 


registered holders of five shares. 


to the effeet that they were the 
The shares in question were 


transferred through brokers on the Stock Exchange to A and B 
for value, and their names were registered as the holders, share 


certificates being handed to them. 


T’s name having been ordered 


to be restored to the register by rule of Court, a special case 
was stated to determine whether the Company was liable to pay 
damages to A and B. Under the Statute 25 & 26 Vict., c. 89, the 
Company were required to keep a register of its members with full 
particulars, and it was provided by the statute that a certificate 


under the common seal of the 


Company specifying stock or 


shares held by a member should be primd facie evidence of the 


member's title, 


and the register was declared to be prima@ facie 


evidence of the particulars therein inserted. The Court of Queen’s 
Bench! gave judgment in favour of the claimants upon the prin- 
ciple of Pickard v. Sears? and Freeman v. Cooke, holding that 


they were entitled to be placed 


in the same position as if the 


shares they purchased had been good shares, the measure o 
damages being the market-price of the shares or a reasonable 


= compensation to be fixed by a jury.* 


——“ X Cockburn, C. J., Blackburn, Mollor, 
~ and Lush, JJ. 

3 6 A. & E., 469 [1837]. 
pee OFS 18 L. J. (Ex.), 114 [1848]. 


“The power of giving certificates,’ 


— = — Cockburn, C. J., “is for the benofit 
— of the Company in general ; and it is a 


— deelaration by the Company to all the 
world that the person in whose name the 

— ificate is made out, and to whom it 
— | given, is a shareholder in the Com- 
= pany, and it is given by the Company 
with thee intention that it shall be so 
tied by the person to whom it is xiven, 
and acted upon in tho sale and transfer 
a «The first thing the Com- 
1] — = haye to do,” said Blackburn, 
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J., “when the transfer was tendered to 
them, would be to enquire into its vali- 
dity. . . If they have been deceived, and 
the statement is not perfectly true, they 
may not be guilty of negligence, but the 
Company and no one else have power to 
enquire into the matter; and it was the 
intention of the Legislature that these 
certificates should be documents on which 
buyers might safely act.” L. R., 3Q. B., 
595, 596. As to the estoppel by issuing 
certificates, see further Tomikinson v. Bal- 
kis Consolidated Co., L. R., 2 Q. BD., ‘91, 
614, distinzuishine Bishop v. Balkis Con- 
solidated Co., L. R., 25 Q. B. D., 512 
[1890]}, explaining Derry v. Peek, L. R 

14 Ap. Cas., 337, and rəferring to the 
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———— Rut in order to generate an estoppel, it must be clear that the ~ 
inder bas person alleged to have suffered loss has acted on the faith of the 
tel aA validity of the certificate or of the registration. — 
= am n In Simm v. Anglo-American Telegraph Co.,' one Phillips, clues — 
she ceruseste +. Coates, who was the owner of stock in the defendant Company, = 
forged a transfer of the stock, and Burge became the ultimate ~ 
buyer. Burge sent this transfer to the Company, who registered 
it after making enquiries of Coates, which were intercepted by ~~ 
Phillips. Subsequently Simm accepted the stock as trustee for > 
Burge subject to any lien the National Bank might have thereon, 
The Company registered Simm as transferee of the stock and 
issued a certificate to him. The Bank made advances to Burge 
upon the security of the stock, which were repaid before action © 
brought. The forgery by Phillips having been discovered) M 
Coates claimed to be the proprietor of the stock, and the Company = 
refused to recognise Simm. Simm and Burge then brought an = 
action against the Company for wrongfully representing that Simm | — 
was the registered holder of the stock, and as such had title to * 
transfer and sell the same, and for the recovery of the purchase · 
Simm». Anglo- money of the stock or the dividends thereon. They contended that | 
eo Simm as trustee for the Bank had acquired a title by estoppel — = 
against the Company, the Bank having advanced money to” i= 
on the faith of the transfer to Simm; and that the Compar — 
having registered Simm’s name and issued a certificate tol im, 
could not refuse to recognise his title. Lindley, J., held th h; b 
there being no negligence on either side, and a — dt y = 
being imposed upon the Company to keep their register co r a : 
and look after the transfers between innocent parties, t the loss 3 
must fall upon them. The Court of Appeal? reverse ed this : 


decision on the ground that, although Simm might have a equit 
ed a title by estoppel Aad the Bank incurred loss mi — 



























previous cases. This case was affirmed by feree’s title, though thi would sen tobe 
the House of Lords; see Balbis Consoli- a stronger circumstance tl * phos 
dated Co. v. Tomlinson [1898], A. C., 396, ministerial registrat on in Sit Hac D 
where the anthorities are fully discussed. 2 Bramwell, Brett and Cotton, L. J.s 


1L Ro, 5Q. B. D., 1S8 [1879]. -But in referring to Ja re. Bakia ad San J RC 
Foster v. The Tyne, de., Co., BL.J.,Q.B., Ry. Co., D. Re 3 Q. Bi BG 
50, [1593], it was held per Collins, J., that Frontino, de., Gold Mining Oo, Lal 
the isming of dividend warrants did not Ex., 111; and distingaisl 
amount to a roprosentation of the trans- Wifen, L, R., 5 Q. B. 
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of the certificate issued to him, that title ceased when the loan 

was paid’ off, and no estoppel existed in favour of Burge, he 

having acted upon the faith of the forged transfer and not upon rhe a in 
issuing deben- 

He had in fact induced the tures, 


any representation by the Company. 
Company to recognise his nominee as the holder, and therefore 
no action would lie. 

(d) As to debentures irregularly issued. 

Webb v. 
principle. There the plaintiffs sued upon certain debentures issued 
by Commissioners appointed under a local Act. The debentures 
were issued, in payment of bricks supplied for the Construction of 
buildings necessary for the purposes of the Act by one Halket, 


Herne Bay Commissioners' is an illustration of the 


who being a Commissioner himself was prohibited under the Act 
from entering into the contract. Halket parted with the deben- 
tures to the testator of the plaintiffs, who were therefore in the 
position of assignees of the original holder, and were ignorant of 
any illegality in the transaction. Upon a case stated, the Court? 
of Queen’s Bench held that the Commissioners knew from their 
Act that the mortgages so executed might be transferred to other 
persons on the faith of the matters stated in them, and the plain- 
tiffs were therefore entitled to have the funds of the Commissioners 
applied in payment of the interest due on the debentures, as re- 
quired by the Act of incorporation. 

The learned Judges in that case rest their judgments upon the 
general doctrine of estoppel as laid down in In re Bahia and San 
Francisco Ry. Co and the earlier cases. The Commissioners, 
having stated on the face of the debentures that Halket had lent 
money for the purposes of, and upon the credit of, the Com- 
missioners, were estopped from denying the truth of that statement 
as against his bond fide transferees. 

In the case of In re Romford Canal Co.* the estoppels arising 
against Companies in respect of debentures irregularly issued are 
thus summarised :—‘‘ Where a Company have power to issue 
securities, an irregularity in the issue cannot be set up against 
even the original holder, if he has a right to presume omnia rite 





| 9 


L. R. 5 Q: B., 642 [1870]. 
3 Cockburn, c. J., Blackburn, Mellor 
aud Lush, JJ, 


3 L. R., 3 Q. B., 584 [1868]. 
* L. R., 24 Ch. D., 85 (92, 93) [1883} 
per Kay, J. 





In re Romford 
Canal Co. 


[1883]. 


Liquidator 


m be estop- 


or not in the hands of the contracto j the oficial liqui 
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acta: Fountaine v. Caermarthen Railway Cə If such se 
be legally transferable, such an irregularity, and 4 fortia g 
equity against the original holder, cannot be asserted by — Com- 
pany against a bond fide transferee for value without hee 
Webb yv. Commissioners of Herne Bay? Nor can — ane e 


= 
= 


be set up against an equitable transferee, whether the se 
transferable at law or not, if by the original conduct of the € 
pany in issuing the security, or by their subsequent —— vif 
the transferee, he has a superior equity: Jn re Agra and M faste er 
man’s Bank : ° dn re Blakely Ordinance Co.;* Dickson v. e 
Vale, §c., Co. There remains the present case, in which I 
treat the parties as equitable transferees only of iani 
the Company, having power to issue such, represent on- 
of them to be legally transferable, and where the Company » 
be able to plead at law against the original holder or the 
transferee, that the debentures were invalid because issued b 
insufficient meeting of shareholders. I think the decision of Hh 
v. Northern Assam Tea Co. warrants me in saying the at if t 
original conduct of the Company in issuing the debente * 

such that the public were justified in treating it as a repre 
that they were legally transferable, there would be an e 
the part of any person who had agreed for value to take a i 
of these debentures, to restrain the Company from plea au ing 
invalidity, although that might be a defence at law to an acti . 
the transferor.” The above summary presupposes—( ) tha 
Company had power to issue debentures which would be i tra 
able at law ; and (2) that the equitable transferee hac : no re 


"J 


4 J sad t 
E * 
— J — — 
4 es g 


v4 


“| a 


* 


e 


suspect any irregularity in the issue. a 

In the case of In re South Essex Estuary Co., Ezp na — 
bonds were given by a Company to their contractor v 
them to the plaintiff, and he recovered principal at an din er 
upon the bonds in two suits against the Company. ' 
being wound up, it was held that, whether the ponds wer 


x 5 Eq., 316 [1868]. 
* 5 Q. B., 642 [1870]. 
x L-R; z Ch. Ap., 391 [1367]. 


L. R., 3 Ch. Ap., 154 — 
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precluded by the conduct of the Company from questioning their 
value in the hands of a bonĝ-fide purchaser. 

(e) Estoppel by issue of paid-up shares. 

As against þonĝ fide purchasers for value without notice a Com- — LL Te 
pany will be estopped from shewing that shares issued by it as 
paid up were not so paid up. 

In Burkinshaw v. Nicholls,' a Company issued shares as “ fully 
paid up, and also certificates and returns describing them as 
such. Upona contract to purchase a mill and machinery the 
Company made part-payment to the vendor in “ fully paid-up” 
shares. These shares ultimately passed into the hands of Nicholls, 
whose name was entered on the register of the Company as the 
holder of these shares which were not in fact paid up. The Com- 
pany being wound up, Nicholls was placed upon the list of contri- 
butories. The House of Lords held, affirming the order of the 
Lords Justices, that the official liquidator was not entitled to call 
upon Nicholls for the payment of the amount of capital repre- 
sented by the shares. Lord Cairns observed: “It would para- 
lyse tib ole of the dealings with sharesin public Companies 

if, a share being dealt with in the ordinary course of business, dealt 
with in the market with the representation upon it by the Company 
that the whole amount of the share was paid, the person who so 
took it was to be obliged to disregard the assertion of the Company, 
and before he could obtain a title, must go and satisfy himself that 
the assertion was true, and that the money had been actually 
paid.” 

(f) Negligence on the part of members of a Company. 

On the other hand, shareholders guilty of negligence in permit- proximate 
ting others to deal with share certificates or transfers may be ™°8"sence. 
estopped as against a Company from denying the title of such 
thigd persons, where their own negligence has been the proxi- 

mate cause of a fraud. The mere fact of carelessness, however 
gross, will not raise an estoppel unless the carelessness is in 
_the transaction itself and the transferee has thereby been misled. 
The common case is where the owner of shares has signed 





— 
LR. 7 Ch. D., 533, sub-nom. Jare (. O.) L. R., 3 Ap. Cas., 1004 [1878]. 
_ British Farmer?’ Pure Linseed Cake Co.,  * Ib., 1017. 
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transfers in blank and entrusted them to a broker togetk 


the documents of title.' 


The principles applicable to these cases are identical — h 
which govern the case of estoppel against a Company by re 
the negligence of its servants, which case will be — 

In Swan v. The North British Australasian Co? the plaintif 
intending to sell and transfer certain shares in another ny 
was induced by his broker to execute a blank transfer in order th 
those shares might be transferred to the vendee. The broker wd 
ulently filled in the numbers and description of shares whic h th 
plaintiff held in the defendant Company, which shares could o 
be transferred by deed, and which the plaintiff did not inte 
sell, and by theft of the certificates of these shares — d th 
Company to register the deed as a genuine transfer, and de liv 
the transfers with the certificates to bona fide purchasers form valu 
The defendants, on the transfers and certificates being delis 
them, removed the plaintiff's name from their register and sun tit 
ted the names of the purchasers. The plaintiff sued to have his nar 
replaced upon the register. A verdict was entered for the plain 
subject to the: opinion of the Court upon a special case si 
The Court of Exchequer differed in opinion. Pollock, C. B, 3 
Wilde, B., holding that the plaintiff was estopped by cond 
culpable negligence, and that the forgery was the pro imati 
of the plaintiff's own careless conduct ; while Martin, B., ar d Ch 
nell, B., were of opinion that such negligence was separa oa a 
the execution of the alleged transfer by the felonious a 
broker which were in fraud of the plaintiff, and that 
the plaintiff was tco remote to afford a cause of action.* The 


1 See Tayler v. Great Indian Peninsular 
Ry. Co., 4 DeG. & J., 559 [1859]; Swan v. 
North British Australasian Co., 2 H. & C., 
175 [1863]. 

27H. & N., 603; 2H. & C., 175 [1863]. 

® Upon reference to the judgment of 
Channell, B. [7 H. & N., 652), it appears 
that the Court of Common Pleas granted a 
rule calling upon the defendant Company 
to shew cause why the plaintiffs name 


shoyld not be placed upon the register, and — 


the rule was amended so as to include the 
then registered holders of the shares which 
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formerly stood in the plai ir — * * 
case was then argued | — 
of Common Pleas were ec 
similar rule was then ol 
of Exchequer, which 
admit of an appeal to a 
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being equally divided in opinion, the case was ar gred in the Exche- 


quer Chamber before seven Judges. 


The Court (Cockburn, C. J., 


Crompton, Willes, Byles, Blackburn, and Mellor, JJ., Keating, 


J., dissenting) were of opinion that the transfers were void and 


that, assuming the plaintiff's negligence, that negligence was not 


the proximate cause of the transfer by the defendants.! 


The plain- 


tiff was, therefore, not estopped. The rule as to Negotiable Instru- 
ments, as already pointed out, stands.upon different grounds. 
(g) Effect of the Company’s seal. © 


The first question for consideration is to what extent Corpora- — by 


tions may be estopped from denying the acts of their agents or 


servants having the charge of their corporate seal. 
great precautions were taken for the custody of seals.’ 


The rule 


In early times Acts of agent 
or servan 


now appears to be that a Corporation may become liable for neglect Rule stated. 
by reason of carelessly entrusting its corporate seal to an agent, 
only where that neglect has been the proximate cause of loss to 


some other person. 


The Governor and Company of the Bank of Ireland v. Trustees 


of Evans’ Charities* is a leading case on the subject. 


One Grace, 


the secretary of certain trustees, being in possession of their com- 
mon seal, unanthorisedly affixed the seal to five several powers-of- 
attorney, and obtained the transfer of certain stock belonging to 


the trustees. 


On the fraud being discovered, the trustees endea- 


voted to obtain the stock, when the Bank refused to transfer the 


same. 


held that the supposed negligent custody of their seal by the “ 

trustees in leaving it in the hands of Grace, who was thereby en- 

abled to commit a fraud, was not negligence in, or immediately con- 

nected with, the transfer itself, sach as would deprive the plaintiffs 
. 





s This point is very clearly put im the 
judgment of Byles, B., “Between the plain- 
tiff entrusting Oliver (the broker) with the 


_ blank transfers, and the actual transfer by 


the defendants a series of causes intervened, 
‘First, the fraudulent secretion of the dupli- 


cate key by Olfver ; next, the trespass and 


by Oliver in opening the box and 


i stealing the securities ; and, lastly, the 


ing the subject-matter of the transfer and 
the names of both the attesting witnesses” 
(2 H. & C., 186} 

2 Supra, Chapter VIII. 

3 The early history of the subject is set 
outgn the judgment of Wills, J., in Mayor, 
&c., of Merchants of the Staple of England 
v. Governor and Company of the Bant of Eng- 
land, L. R., 21 Q. B. D., 165—168 [1887]. 

+5 H. L. C., 389 (410, 413) [1955F 


The case came before the House of Lords upon a writ of Bank of Ire- 
land v. Evans’ 
error when the authorities were fully argued. Their Lordships — 
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ef their right to insist that the transfer was invalids a." 
being thus distinguished from Young v. Grote “ Thep 
case.” said Baron Parke, “is entirely different. lf there w 
figemee in the custody of the seal, it was very remotely c * 
with the act of transfer. The transfer was not the necessary or — 
ordinary or likely result of the negligence. It never would ha 


been, but for the occurrence of a very extraordinary eventy tha 
persons ch vak i be found either so dishonest or so careless as to tes 


ized. — LE aid — could disentitle the pk n ti * 
how fer is it te go? Ifa man should lose his cheque book or nege 
loct te loek the desk in which it is kept, and a servant or sit nger pis 
should take it up, it is impossible to contend that a banker payg 
his forged cheqae would be entitled to charge his customer — ee 
that payment. Would it be contended that, if he kept his goa 
so negligently that a servant took them and sold them, he must — 
considered as having concurred in the sale, and so be dis entitle d to — 
swe for their conversion on a demand and refusal?” And © 
worth, C.. observed: “I think it has been fairly — 
mast be either something that amounts to an estoppel, or somet 
that amounts to ratification, in order to make negligens & 
answer.” 

In the case of The Mayor, Constables, and Company of Me 
af the Staple of England v. The Governor and Comp 
Bent of England! one Drew, clerk to de pain 
ancient Corporation, who had no office or place of bi 

Barze, Se. of no books except a minute book kept by Drew, — th th 
—— ef the Company two powers-of-attorney under ees X 
stock, the property of the plaintiffs, was —— — 
claimed a declaration that the — 
defendants without the plaintifs’ authority. — ary fo 
the plaintiffs had been guilty of negligence. Upon s 
entor judgment, the Queena Banh DNA on t 
ity of the Dank of Ireland v. —— Et — 
* 4 Bing, 253 A —— = ee 3 
— mpra, pp 174, 176. Ja —— 
—————— — 
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decision was upheld by the Court of Appeal,’ distinguishing 
between negligence generally and negligence in or immediately 
connected with the transfer itself, the latter species of negligence 
only being sufficient to deprive the plaintiffs of their right to 
recover. Upon this view of the principles enunciated in The 
Bank of Ireland v. Trustees of Evans’ Charities? and Swan 
v. North British Australasian Co. their Lordships held the 
ease to be covered by authority. 

The next question for consideration is the effect of agreements Efect of 
not under seal. At Common Law, Corporations could only bind not tides — 
themselves by contract under their corporate seal. The exception 
to be first noticed relates to agreements, not under seal, which 
have been performed in part, where the circumstances are such 
that the Court would decree specific performance as between in- 
dividuals. This application of the doctrines of part-performance 
and ratification has been noticed above. The second exception 
relates to small matters necessary for the ordinary business for 
which the Company has been formed. 

In the following cases the principle is that of estoppel by part porform- 
conduct. In Crook v. Corporation of Seaford* the plaintiff filed a °°“ 
bill for specific performance of an agreement by the defendants, a 
Municipal Corporation, in 1860 to let to him certain land de- Corporation 
scribed as “‘ the frontage of West Gun Field, with the flat part of pleading 
the beach opposite (to'be stumped out at the expense of MAr. °™™ 
Crook).” The plaintiff claimed the land included between lines 
drawn in prolongation of the sides of his field down to the sea- 
coast, and stumped out the land in accordance with his view, 
building a sea wall and a terrace along the land claimed by him. 

The defendants gave Crook notice to quit in 1864, and commenced 
an action of ejectment in 1869. It was contended in the Chan- 
cery proceedings that the Corporation could not be bound by an 
agreement not under seal. Stuart, V. C., made a decree for speci- 
fic performance.’ Upon appeal Lord Chancellor Hatherley said : 
“ The plaintiff was allowed to go on, and spend a large sum of 





ss 1 Esher, M. R., Bowen and Fry, L. JJ., 4 Bing., 253; Arnold v. Cheque Bank, L. R., 
L. R., 21Q. B. D., 170—177. 1 C. P. D., 578. 

2h H E C., 389. * L. R., 6 Ch. Ap., 551 [1871]. 

~ 32H.& C., 175. Salso Young v. Grote, 5 L. R., 10 Eq., 678. 
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money upon the wall and terrace and to remain in possession oi 
what he had improperly taken, whilst the Corporation received 
the rent of 10s. ; though no doubt there was some dissatisfaction 
expressed as to the proceedings of the plaintiff. The wall built by j j 
him, moreover, did no harm unless it interfered with hi 
neighbours ; and, as far as the Corporation were — 
greater length of wall he built the better it was for the tow 
A Court of Equity could not allow the ejectment to proceed a er 
the plaintiff had spent so much money on the wall, although h 
did raise a contention as to which he was in the wrong. Upon 
this bill being filed the Corporation raised several objections, on one 
of which was that the agreement was not under seal. But a Jor- 
poration, although it may not have eyes to see what is goir — dy 
has agents who can see ; and if a Corporation allow a wall to 
built and money to be expended on the faith of a resolut i tior * 
regularly entered in their books, they must be answerable.” __ a 


Dorinei Crook v. The Corporation of Seaford has been followe red by 
S78} the Madras High Court in the case of Goodrich v. 


—— where the objection as to the absence of the seal was taken wi wit “a 
favour of Cor- yjew of escaping the contract which the Corporation were s 
poration. ee 
to enforce. There an agreement, not under seal, was entere ir 

between the Municipal Commissioners of the town of Vizianag 

and the defendant, who farmed the tolls leviable upon ¢ on ia 

entering the town during the space of one year, and * 

the sum of Rs. 8,110 by monthly instalments. Th 

upon suit being brought at the end of the year to recove i raba al : 

of Rs. 1,497-8-0, pleaded that carts were prevented fro om en teri 

the town by order of the Magistrate on account of ch holeras 

raised amongst others the defence that the agreemen nt wa 

duly sealed and attested as required by Madras ate ME of 3 
The Court held, upon the authority of the cases ci ited b I 
J... in South of Ireland Colliery Company Ya Wa de le, th 
unnecessary to consider whether the absence oft hes eal anc 


tion would afford a defence, inasmuch as the “plain ainti T 





— — 11885); approved — 


_ 2 I. L. R., 2 Mad., 195 [1878]. K — ae * 
3 Kernan and Forbes, JJ. x., 22 235 
* L. R., 3 C. P., 473 [1368]. Seo Fish- Mar 
mangers Company ae ee = a — 
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performed all things to be performed on his part and both parties 
had acted tinder the agreement, the defendant having had the full 
benefit of the contract by receiving the tolls. It would be contrary, 
therefore, to “equity and good conscience” to allow such a defence. 
If the Corporation were bound, as it was clear they would be, 
having given possession of the tolls and received payments under 
the contract, then it was clear that the defendant who had signed 
must also be bound. The case of Crook v. The Corporation of 
Seaford is cited as showing that the rule applied against a Cor- 
poration and in relief of those who have expended money upon the 
faith of an informal agreement, also operates for the benefit of 
a Corporation which has fully performed all things to be performed 
on its part. 

Wilson v. West Hartlepool Railway Co.? illustrates the Ratification. 
meaning of ratification. That was a suit for the specific perform- 
ance of an agreement entered into by an agent of a Railway 
Company to sell to the plaintiff a certain piece of land. Upon the 
contract being entered into, machinery belonging to the plaintiff 
was brought by the Company’s waggons and deposited on the 
land which was measured by an officer of the Company, and 
plaintiff was let into possession. The Company laid down lines of 
rails between the land and their main line of railway, and also 
made borings in the land. These acts were all done in conformity 
with the contract, the intention of the contracting parties being 
that the plaintiff, who proposed to erect ironworks on the land, 
should use the defendants’ railway in preference to others. The 
Company refused to complete the sale on the ground that their 
agent had contracted without authority. The Master of the Rolls? 
having held that the Company had ratified their agent’s contract 
by acts in the nature of part-performance, and having ordered 
specific performance of the contract, the Lords Justices differed 
in opinion, and the appeal was therefore dismissed. Knight 
Bruce, L. J., considered that the agreement contained provisions 
excluding specific performance. Turner, L. J., examined the 
doctrines of ratification and part-performance as illustrated by the 





3 L. R., 6 Ch. Ap., 551. ® Sir John Romilly. 
2 2D. J. 48. 475 ; A L, J. (Ch,), 241 (1865). 
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cireumstances of the case, holding that the acts of the defendant: q 


amounted to a representation by them to the plaintiff that 


Matters neces contract was valid and subsisting, and amounted in effect to 


sary for ordì- 


mary business, part-performance of it. _— 






The second exception noticed above is that, for the pu pa | 


of carrying out the ordinary business for which a Corporation ha ha: 
been formed, it has power to bind itself without a contract under er 


seal in small matters necessary for the ordinary business of th he 


Authority of Corporation. Where the nature of the Corporation is such th 
Agent of Com- 


pany. periodically orat frequent intervals, small transactions must o sen 
it would be perhaps impossible that each of such small contract 


should be under seal.' ee 

It should be observed generally that the mere fact t nat at it th 
person making representations is a servant or agent of a C 
tion will not, in the absence of express authority or of Be cour 
of business from which authority can be inferred, raise an es topy 
where such representations were not within the scope 0 


me 


authority.* 


— 


— A 
1 See Hunt v. Wimbledon Local Board, L. exceeding £50 in value not un — 
R., 4 C. P. D., 56 (1878), where the meaning 3 Barnett Hoares & Co, v. The Souk 
of the expression ‘taking the benefit of the don Tramways Co., L. R., se l B. D, 
contract’ is also discussed. The decisionin [1887]; Newlands v. The Nati 
that case was on the ground that it was w/tra Accident Association, —— 
rires of the Corporation to make a contract [1885]. 


1 — 
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torpel by Represenptation—The substance of the transaction and the position of the 
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Chenvirappe ¥. Puttappa [(1887}—Indian Trusts Act, s. 84—6. Other topics—(a) Title by 
Estoppel— Principle applied to mortgages—(/) Attestation of deed how far evidence 
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ESTOPPEL by Deed or, as it may better be described, Estop- 
pel by Matter in Writing, rested originally upon the idea that 
written evidence was of a higher and more conclusive nature than 
verbal. The truth could better be established where the parties 
had agreed to bind themselves by an act of solemnity, such as the 
affixing of a seal to a formal document. The formof the contract 
was of the first importance ; formal contracts could alone give 
rise to actions, and informal contracts were only enforced upon 


Estoppel by 
matter in writ- 
ing. 


the grounds of necessity and convenience. Contracts under seal The seal. 
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were, therefore, regarded as conclusive between the parties, th 
seal being a recognised and infallible method of proof.' < 

sarap dean”. In Bowman v. Taylor Taunton, J., states this doctrine $ 
“The law of estoppel is not so unjust or absurd as it has been too 


much the custom to represent. The principle is, that wherea = 






has entered into a solemn engagement by deed under his h 
and seal as to certain facts, he shall not be permitted to deny | 
matter which he has so asserted. The question here is, whethei 
there is a matter so asserted by the defendant under his hand an 
seal, that he shall not be permitted to deny it in pleading. It: 
said that the allegation in the deed is made by way of recital, b 
I do not see that a statement such as this is the less m 
because it is introduced by a ‘ whereas.’ ” 


The modern The tendency in modern times is to treat Estoppel by Deed a 7 

doctrine rests 

upon contract. resting upon contract. So in Carpenter v. Buller Baron Park 
observed : “Ifa distinct statement of a particular fact is made 1 
the recital of a bond or other instrument under seal and a contrae 
is made with reference to that recital, it is unquestionably true th Pe 
as between the parties to that instrument, it is not competent for — 
the party bound to deny the recital; and a recital in an inst iment 
not under seal may be such as to be conclusive to the same extent.. F 
By his contract in the instrument itself, a party is assuredly I be yond 9 
and must fulfil it.” And in this view Estoppel by Deed is — a 

Estoppel by more than Estoppel by Representation, and is founded — upo. F 

~ > ass representations as to existing facts. Im order to ascertain 1 wh eth 

The substance an estoppel arises it is, therefore, necessary to look to the | * ral 


of the transac- 


tio andthe effect of the instrument,* and to see what the precise per senta- 
—— tion is, and whether it has been acted upon. What 
regarded, 






















2 Pollock on Contract, 5th ed., 131—143. which, looking at the document itsel 


Law Quarterly Review, Vol. vi, p. 75. appears to be the intention of th e part 3 
$2 Ad. & E., 278 (291) [1834]. See also It is true that in construin = a deed the — 
Goodtitle v. Bailey, 2 Cowp., 597 [1777]. Court cannot look at collate a =e l 
s 8 M. & W., 209 (212) [1$41]. but the intention of the deed 


* Per Jessel, M. R., in General Finance, on the face of it, must b 
dec., Co. v. Liberator Permanent Benefit The true meaning of the dee 
Building Society, L. R., 10 Ch. D., 15 (24) arbitration shall be confined — tti 
[1878], referring to Crofts v. Middleton, 2 specified in the sche — he a 
Kay & J., 194 [1855]. “‘Every deed,” says sion is made for the purp se of a aC 
Martin, B., in South-Eastern Railway Co. A recital in such a deod wo ould be bindir 
v. Warton, 6 H. & N., 520 (526) [1861], uh of 
“must be construed. according to that the parties acted.” 


_ less, not his deed. . 
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regarded is the substance of the transaction, and in particular the 
presence of absence of consideration. 


The main ground upon which the solemnity of a deed came to be — reason 


r this rule in 
impeached i in England was where there was some fundamental error India. 
as to the nature of the transaction, or as to the person of the other 
party, or as to the subject-matter of the agreement. The estoppel 
being binding as between parties and those claiming under them, 
it came to be established that fraud or illegality in the instrument 
and incapacity to contract in the parties might be shewn. And 
in this country where, outside the Presidency Towns, deeds are 
generally of a yery informal nature, the remarks of Byles, J., in 
Foster v. Mackinnon,’ would seem to apply with great force. 
Before proceeding to examine the subject further, it is necessary The require- 


ments of the 
to observe that, apart from the special provisions of the law registration 


law are to be 


which require certain transactions to be in writing,® a registered satisfied first. 





tL. R., 4C. P., 704 (711) [1869]. ‘‘It 
seems plain on principle and authority,” 
observed Byles, J., delivering the judg- 
ment of the Court of Common Pleas, * that 
if a blind man, or a man who cannot read, 
or who for some reason (not implying negli- 
gence) forbears to read, has a written con- 
tract falsely read over to him, the reader 
misreading to such a degree that the 
written contract is of a nature altogether 
different from the contract pretended to 
be read from the paper which the blind or 
illiterate man afterwards signs; then, at 
least if there be no negligence, the signa- 
ture so obtained is of no force. And it is 
invalid, not merely on the ground of fraud, 
where fraud exists, but on the ground that 
the mind of the signer did not accompany 
the signature; in other words, that he 
never intended to sign, and therefore in 
contemplation of law never did sign the 
contract to which his name is appended. 
The authorities appear to support this view 
of the law. In Thoroughgood’s case [2 Co. 
Rep., 95 (26 Eliz.) ] it was held that if an 


illiterate man have a deed falsely read over 


to him, and he then signs and delivers the 
parshment, “that parchment is, neverthe- 
The position, 
that if a grantor or covenantor be deceived 


_ or misled as to the actual contents of the 
deed, the deed does not bind him, is sup- 


Oz 


ported by many authorities: See Com. 
Dig. Fait (B. 2); and is recognised by 
Bayley, J., and the Court of Exchequer, in 
the case of Edwards v. Brown [1 Cr. & J., 
307 (1831) 1.” See Simons v. The Great 
Western Railway Co., 2 C. B. (N. S.), 620 


' [1857], where the plaintiff signed a special 


contract upon the assurance that his 
signature was a matter of form. See as to 
rdanashins, Ashgar Ali v. Delroos Banoo 
Bequm, I. L. R., 3 Calc., 324 (330) [1877]. 
3 A transfer of property may be made 
without writing in every case in which a 
writing is not expressly required by law.” 
Act IV of 1882, s. 9; see the same Act, s. 
54, as to sales; s. 59, as to mortgages; 
s. 107, as to leases: s. 123, as to gifts; 
Act VI of 1882, s. 67, as to Companies ; 
Act II of 1882, s. 5, as to trusts in relation 
to immoveable and moveable property ; 
Act XXVI of 1881, as to negotiable instru- 
ments ; Act III of 1877, s. 17, as to (a) 
instruments of gift of immoveable property, 
(b) other non-testamentary instruments 
dealing with an interest of the value of 
Rs. 100 and upwards ; (c) non-testamentary 
instruments acknowledging the receipt of 
the consideration for any such interest so 
dealt with ; (d) leases of immoveable pro- 


_ perty from year to year, or for any term 


exceeding one year or reserving a yearly 
rent ; (e) authorities to adopt which are 


14 


Classification. 


Estoppe! by 
Representa- 
tion arising 
out of the 
contract, 
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document will take effect against an unregistered one,’ and locu z 
ments of which the registration is compulsory will not, unless regis- 
tered, be received in evidence or become operative in any — 

It follows, therefore, that in applying the rules now to b z 
discussed, the document must, where so required by law, — 
registered one, otherwise there can be no estoppel ; and docum ont 
not required to be registered can only give rise to an estoppel ini te 
absence of any registered instrument relating to the same matte 

The topics which require to be discussed in connection with th 
subject may be presented as follows :— aa $ 

1. Instruments are generally to be construed upon thes sump- 
tion that they are no more than evidence against the parties, bat ; 
the degree of formality of the document is to be regarded. 7 

2. Estoppels must be made out clearly so that those who re y 
upon a document must clearly establish that it amounts to wht 
they assert. 

8. The consideration for a deed is — a matter of pro — | 

4. The effect to be attached to recitals in a formal docume 
depends upon the contract between the parties. 

5. As between the parties to a fraud against third persi ons it 
appears doubtful whether one of them can shew the trath w wh 
the illegal object has actually been effected. 

6. Certain other subjects connected with matter in writi in g vi 
be shortly considered. zS 

The true rule as to estoppel by matter in writing appears to 
that a party should be precluded from contradicting an i es strum 
to the prejudice of another, where that other has been i indue — 
alter his position upon the faith of the instrument. The Court wil 
except in the case, above mentioned, of fraud (as to 1 whic ich th 
appears to be some doubt), look to the essence of the tra — tion 


m 


iio 
4 


by that Act required to be registered. not Mooi with the | ore visions c 
Seo Mantena Rayaparaj v. Chekuri, 1 Mad. Act (as, for instance, seamen's — 
H.C. R., 100 [1862], asto,the requirements contracts with railways or cc 
of Hindu Law. The Statute of Frauds +4Act III of 1877, s. < as toi 
(29 Car. II, o. 3), ss. 1, 2, 3, 4 and 17, certain documents re £ 
which applied to certain contracts in the property of value less the n Se! 
Presidency Towns, was repealed by Act IX may be registered, sh hall, i iy 
of 1872, which, however, does not affect take effect against unregistered ¢ 
any Statute, Act or Regulation not ex- rotating oe am pre wo : 
pressly repealed by it, or any usage or ? Act pte 

wustom of trade, or any incident of contract 

i 


Í f l 
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contract between the parties being the ground of the decision, and 
the chief factor for determining what agreements will be enforced 
being the presence or absence of consideration. In this view 
estoppel by matter in writing is estoppel by contract, the estoppel 
arising out of the acts of one party inducing a change of position 
on the part of the other.! 

The first and the most important rule by which deeds are (1)Deedsgene- 


= : ky eee y to be con- 
to be interpreted, is one hostile to technicalities of every sats 
evi 
Estoppel by Deed in its technical sense cannot against the 
Prior to the Contract Act the Statute 


of Frauds was in operation in the Presidency Tewns, and the 


description.” 
now be said to exist. 
technical doctrine appears to have been recognised to some extent.® 
All formalities as to the use of particular words are now abolished, 
but the transfer of certain kinds of property, and certain contracts, 
are required to be in writing and registered ; and where the terms 
of a contract, grant or disposition of property have been reduced 


to writing the document speaks for itself.* The rule against The Courtsare 


Pe TTT ‘ s hostile to tech- 
technicalities has been observed upon by the Courts in various nicalities. 





1 It is of course a cardinal rule of evidence 
that where written documents exist they 
shall be produced as being the best evidence 
of their own contents. See Dinomoyi Debi 
v. Luchmiput Singh, L. R., 7 I. A., § [1879]. 
Evidence Act (I of 1872), s. 92. 

2 ** Deeds and contracts of the people of 
India ought to be liberally construed. The 
form of expression, the literal sense, is not 
to be so much regarded as the real meaning 
=- of the parties which the transaction dis- 

closes ” Per Knight-Bruce, L. J., in Hunoo- 
man Prosad Pandey v. Musst. Babooee, 6 
Moo. I. A., 411 [1856], and see the remarks 
of Wilson, J., in Ramlal Sett v. Kanai Lal 
Sett, I. L. R., 12 Calc., at p. 578 [1886]. 

2 See Rajunder Narain Rai v. Bijoi 
Govind Singh, 2 Moo. I. A., 181 [1839]; 
deed of compromise solemnly acknowledged 
in court ;—Blaquiere v. Ramdhone Doss, 
Bourke, 319 [1865], where Phear, J., held 
that an endorsement upon a conveyance 
amounted “‘ in some sort toa covenant for 
quiet enjoyment or at any rate to an estop- 
pel.” This appears to be a case of Estop- 
pel by Deed, but the facts are imperfectly 
reported, See also Choonce Lal v, Shaikh 


fected by deed and possession. 


Keramut Ali, W. R., 1864, 283, where 
Trevor and Campbell, JJ., observe :— 
‘‘ There can be no doubt that there are 
certain fraudulent acts which, when per- 
fected, even though done with the intention 
of deceiving third parties, cannot be gain- 
said by the parties as between themselves. 
Of such a nature is the transfer of land per- 
In such a 
case, if the nominal transferee afterwards, 
relying on the dzd in his name, and posses- 
sion in his favour, turn round upon the 
party transferring the property nominally, 
and claim itas his own, the transferee is 
bound by the fraudulent acts to which he 
wasaparty. But the present case is not 
of that high nature.” The fact, however, of 
possession being given removes the case in 
some degree out of the technical doctrine. 
See Khem Karan v. Har Dayal, 1. L. R., 4 
All., 37 [1881], where the purchasers plead- 
ed their minority to defeat a right of pre- 
emption, and it was held that, as the con- 
veyance was perfected and they were in 
possession of the property, they were 
estopped from raising this defence, 
* Act I of 1872, ss. 91—97. 
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eases, and certain observations of learned Judges may be cited as 
shewing the manner in which the doctrine of estoppel hs applied 
to written matter has been regarded. It is to be apprehended, 
however, that the degree of formality of the document will gener- 
ally be considered by the Court." | 
Chowdry Deby In a case decided in the year 1844,° their Lordships of the 


Persad r. 
Chowdry Privy Council, referring to the practice of the native Courts i 


Dowlut Sing. 
~ India. treat it as well settled that a statement of consideration i0 

a rufanama, or deed of compromise, is * not conclusive evidence 
as the statement of such a fact in a deed under seal would be ma 
Court of Law in England; but it is evidence as far as it goes. * 

Zaminder Sti In a case elsewhere discussed,* the Madras High Court in the 

- oon ea year 1864 observed :—*“ The strict technical doctrine of the Enga 
lish Law as to estoppels in the case of solemn deeds under seal 
rests upon peculiar grounds that have no application to the present 
bonds, or the other written instruments ordinarily in use amongst 
natives.” — 

— U2 the year 1870, their Lordships of the Privy Council, in af 

Praa Peary. suit by a mortgagee for foreclosure founded upon an alleged 
mortgage transaction, allowed the defendant, a widow, to prove 
that the deed had been concocted by her and her brother to defeat 
the claim of her husband’s heirs, and observed :—“ It is open 03 
mortgagor in this country to deny that the money, the receipt of 
which is formally acknowledged under his hand and seal, was 
advanced, and to cut it down to a nominal sum or nothing — 
appears to their Lordships that there is nothing whatever to pres 


vent the defendant from showing the real truth of the 














— 


tion.” * E NE 
Donzelle r. The same principle is asserted in a case in the Calcutta Dig® 
edarma * oe Pay 
Chuckerbutty. Court in the year 1871, where Paul, J., observed :—“ In Engan 
2 Act Iof 1872, s. 92, prov. (2). all the mysterious properties ae : 
s Ohowdry Deby Persad v. Chowdry deed, there has been further a morsel 
Dowlut Sing, 3 M. I. A., at p. 354. error. Happily for tho an— 
® See the rule as to consideration examin- justice, we know ing Oe 
ed, infra, p. 216 et seq. and in the country of pees SS 
« 2 Mad. H. C., 174 (175). In Tirumala not be one. The indispensable #8" 


v. Pingala. 1 Mad. H. C. R., 312 (318) not been gone through. ftis ab" ™ 

1863]. Holloway, J., observed :—‘“I am a document not. under Se ro 
also clearly of opinion that in treating this account stated. 
document, even if executed, as possessing § 13 M. I. A.) % ke Tae — 


Heyy i). 
i) 
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where the usage denoted by benami transactions is wholly un- 
known, it is supposed, and therefore assumed, that all deeds and 
conveyances truly represent the titles of parties set forth in them. 
Deeds are called solemn instruments ; they are executed after 
considerable deliberation, and under the guidance and advice of 
able legal advisers. In England and, in fact, wherever the Eng- 
lish law prevails and English institutions exist, it is right to 
suppose that what is stated in deeds and other similar documents 
represent the true state of things, and, consequently, parties should 
not be allowed afterwards to question the truth of what has been 
deliberately stated. But in this country, it being well known that 
documents are neither so drawn nor executed as in England, and 
it being equally well known that persons make statements wholly 
regardless of the truth for present and ulterior purposes, it would 
be unsafe and unjust to hold parties strictly to statements made by 
them in deeds and other documents, and to apply the technical 
doctrine of estoppel in the manner in which that doctrine is applied 
in cases governed by English law ... The application of a tech- 
nical doctrine which must, I believe, lead to inevitable fraud and 
clear injustice, should neither be enforced nor adopted by Courts 
which are directed to decide cases by the principles of justice; 
_ equity, and good conscience.” 1 

-= The Allahabad High Court in 1877 lay down the same rule :— 
“Tf a party to a deed is to be precluded from questioning his 
solemn act, much injustice would be wrought in this country. 
The strictness of the rule of estoppel has been in England relaxed: 
If it is to be used to promote justice, the degree of strictness with 
which it is to be enforced, must be proportioned to the degree of 
care and intelligence, which the natives of the country, in practice, 
bring to bear upon their transactions, What is ordinarily known 





17B.L. R., 728—730. The case was 
remanded and afterwards came before 
Phear and Morris, JJ., on special appeal 
where these remarks were approved. Sve 
20 W. R., 363 [1873]; also Ram Gopal Law 
v. Richard Blaquitre, 1 B. L. R. (O. C.), 
37 [1867], where Norman, J., said : ‘‘ In 
the case of a contract, where a Hindu or 
Mahomedan is defendant, the Court recog- 
nises no distinction [between specialty and 


simple contract debts] ; but if the defendant 
is a Eurasian, I think it will recognise a 
distinction. If Blaquitre had died before 
the passing of the Indian Succession Act, I 
have no doubt that, in the administration 


of his estate of the creditors, those secured 


by deed would have been paid first. It 
may be that the position of such creditors 
is altered by the Succession Act, but that 
was the law of the Court.” 


Param Singh 


Lalji Mal, 


(2) Estoppels 
must be made 
out clearly, 
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in these provinces as a deed, is an attested — ore — 
without any competent legal advice, and executed and ¢ 
by parties who are unaware of any distinction between 
agreements. Under these circumstances it appears to us f 
justice, equity, and good conscience require no more than ¢ 
party to such an instrument, should be precluded from ex tradiet- 
ing it, to the prejudice of another person, when that — or the 
person through whom the other person claims, has been fi be: 
alter his position on the faith of the instrument ; bat where 
question arises between parties or the representatives in 
of parties, who, at the time of the execution of the imstramer K 
were aware of its intention and object, and who have not beem 
induced to alter their position by its execution, we consider tha i 
justice in this country will be more surely obtained, by al 
any party, whether he be plaintiff or defendant, to shew à 
truth.” 1 -SN 
Another cardinal rule as to the interpretation of written d AND 
alleged to raise an estoppel is that the estoppel must be or 
clearly ? and that, consistently with the rule which p 
terms of a document being added to or varied or altered b 
evidence,’ the construction of a document may be aided by loo 
to the surrounding circumstances. These principles are recogn 
by Privy Council in Rani Mewa Kuwar v. Rani Hulas | 
where the defendant, in answer to the plaintiffs mn — 
up an agreement by way of compromise contained i 
deeds, the second of which recited that the whole pro 
had been divided among the parties according to their s 
shares (which had been declared by the first nent) í 
all the disputes had been amicably adjusted. There x as 
dence, however, tbat any partition by metes and bounds 
made of the property in dispute. As to the 
material, document their Lordships said —— 
ambiguous language, and some care is rec — 
what is the effect of the language in it. — 
à L L. R., 1 All, 410, dissented fromin *13 B. L. 1 
Chenvirappa v. ee T Te —— 
jn —— 


See Introduction, p. ; 
2 a See Act T of 1879, ox 9191, 


— EAD ; 













bypothecation 
ire estate against Moti Ram and Ali Bakhsh, the — 
— — fally aware of the state of the title, 
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those who rely upon the document as an estoppel—the nature of 
an estoppel being to exclude an inquiry by evidence into the 
truth—must clearly establish that it does amount to that which they 
assert.” Their Lordships then found that there were words which, 
taken by themselves, would comprehend the whole of the property 
mentioned in the first agreement, but that these words were by the 
governing clanse limited to the property held by the Court of 
Wards ; and proceeded—“It will be observed from what has been 
already said that their Lordships have felt this document is ambig- 
uous, and this being so, the construction of it may be aided by 
looking at the surrounding circumstances. If it had appeared that 
the appellant had had possession for a long number of years of 
some property which had belonged to Raja Rattan Singh in Oudh, 
and the respondent and those she represents had been in possession 
of other property which had belonged to the Raja, it might have 7 
been inferred that a partition had been made by agreement, and — 
that the parties were content to hold what they had so agreed to — 
take without any formal partition by a punchayat.” This presump- | 





tion, however, did not appear to be supported by any evidence of — 
other property in Oudh being in the ownership or possession of the —— 
appellant by any acquiescence on her part from which a partition F = 
could safely be presumed. The rights, therefore, of the appellant * — 
were those declared by the first agreement, which was shewn to — 
have never been carried into effeet. ~ — 
Bat where the estoppel is manifest upon the face of a — and Estoppei mani — 
another party has relied upon it, the doctrine operates in his favour. face of dochs == a 
In Sera Ram v. Ali Bakhsh,’ one Moti Ram, the mortgagee of — 
certain property, mortgaged a portion to the plaintiff, representing : peas. 
himself to be the fall owner, there being a clear and definite re- — 
in the deed. Subsequently Moti Ram actually = — 











Z Mn fe dfaba, Ali Bakhsh, purchased the property at the aue- — — 
tion-sale. In a suit by the plaintiff to enforce the ape 


—* 






a 


— 








rt held that the —— He could have = | 


— * Aa ore » 
— 2 AT 
“pier 
— 
Se : * z 
— — 
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: ia 
[Parr a: 


the purchase of Ali Bakhsh after Moti Ram had aequired the full 
proprietary interest, as the latter would have been estopped from 
denying the terms of his deed, and Ali Baksh, who claimed through 


(3) The —— 
deed is essen- = country, is essentially a m 


Moti Ram with notice of the recital, was in no better position. 

It follows from the rule now under discussion that no esto 
can be raised upon an invalid document. | 
defendant both claimed through a document which the Court for md 


tips 
<4 
J 








Thus where plaintiff nd 


was held that tHe PE could not open as a will, and th k 


there was no estoppel upon the defendant. 

the document could not be taken as valid.? — 
The consideration for parol and written contracts, im * 

atter of proof, and a statement that the 






As between the pa tie: i 





consideration has been paid in full is only strong presumptive eve 


dence which may be rebutted, consistently with the rule that ex 
trinsic evidence is not receivable to contradict or alter the oro s of f 


a written contract. 







D 
— 6——— 


A receipt is a document, the terms of which canuot be a 


and which is well within the intelligence of ordinary perse 
But where payment is denied and evidence of non-payment is | 






ty 


ee 


duced, the burthen of proof that the money was paid is onf 


debtor. ‘*We think,” 


3 The above case also illustrates the doc- 
trine of title by estoppel elswhere discus- 
sed. The full ownership acquired by Moti 
Ram by purchase enured for the benefit 
of his mortgagee; Moti Ram haying repre- 
sented to him that he was hypothecating 
not merely his mortgage right, but the en- 
tire zemindari and malvuzari estate. This 
aspect of the case is not, howevér, express- 
ly noticed in the report of the judgment. 

3 Kuvarbai v. Mir Alam Khan, I. L. R., 
7 Bom., 170 [1883]. 

3 Zamindar Strimatu Gaurevallaba v. 
Virappa Chetti, 2 Mad. H. C., 174 [1864]; 
see Act I of 1872, s. 92, prov. (1). 

* See Hunter v. Walters, L. R., 7 Ch. Ap- 
75 (82) [1871]. In Bickerton v. — 
L. R., 31 Ch. D., 151 (159) [1885], Fry, L. 
J., observed : “The presence of a receipt 
aden upon a deed for the full amount 
of the consideration money has always 


been considered a highly important cir- 


























said their Lordships of the Privy Go m 1 





cumstance. The importance sttache 
this circumstance seems at a“ 
little remarkable when it is re — 
that the deed almost always 
receipt, and often a — 
hand and seal of the parties er : titled 
money. But there are € = An 
which seem to justify the view | Ph 
prevailed as t» its importance. * 
may be delivered as an sot en 

no reason for giving a rT ceipt u 
money is actually — n per | 
enable the person — 
duce faith by it. A- 1 i mo 
perhaps rarely, understood by the 
to it, but a receipt zy “instr 
with the ordinary Intelligence oF 
women who — 
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referring to the statement, in a deed of compromise, that the con- 
sideration’ money had been paid, “that .. . the statement of such 


a fact in a deed of this description is prima facie evidence, that the Prima facie 
evidence whic 
money therein stated to be paid, was paid at the time of execu- may berebut- 


sI ted. 


tion of the deed . . . But that evidence is completely rebutted. 
And it was conceded and taken as the foundation of the decision 
that the admission of payment in the deed was not conclusive. 


The rule that consideration is a matter of proof was recognised —* aeted 


in all the Presidencies from early times. 


The Madras High Court, in a suit? to recover money lent to the Stipulation in 


defendant upon bonds executed by him which contaified a statement 
that the principal had been borrowed and received in cash, allowed 
him to prove that he had received only a portion, overruling certain 


decisions of the late Sudder Court of that Presidency. ‘‘ There is Madras. 


no doubt,” said their Lordships, “that the statements in the bonds 
are strong primå facie evidence of the truth of the actual receipt of 
the money, and to be rebutted only by clear and satisfactory proof 
to the contrary on the part of the defendant, upon whom lies the 
onus of proof. But they cannot on any sound principle of the law of 
evidence be treated, between these parties, as conclusive evidence.” 


In the following year the Calcutta High Court, referring to Calcutta. 


previous decisions of the Sudder Court, held that the mere ab- 
sence of an endorsement of payment on the back of a kisthundee 
could not prevail against positive proof of payment, and evidence 
should therefore have been allowed. Similarly, it was ruled that 
a stipulation ina bond that all payments should be endorsed on the 
back thereof, and that all other pleas of repayment should be futile, 
is no estoppel, and the obligor may prove by other means that the 
debt or a part of it has been satisfied.* In a like case ® the Madras 
High Court observed : “ In deciding whether the alleged payments 
were made, of course the omission of endorsements is a most im- 
portant circumstance to be considered.” And the High Court of 
the North-West Provinces held to the same effect.® | 





* Chowdlry Deby Persad v., Choedry * Kalee Doss Mittra v. Tara Chand Roy, 
Dowlut Sing, 3 M. 1. A., 354. 8 W. R., 316 [1867]. 

3 Zemindar Strimate Gaurevallaba v. * A. Sashachellum Chetty v. T. Govind- 
Virappa Chetti, 2 Mad. H. C., 174 (1964]. appa, 5 Mad. H. C., 4&1 [1870]. 

® Girdhare Singh v. Lalloo Koonwur, ite ee 
3 W. R. (Mise.), 23 [1865]. H. C. R., 146 [1869]. 











Bom bar. 


Antipsity of 





218 MATTER IN WRITING. 





In a suit ' npon a bond executed by the defendant upon an — * = 
jastment of the accounts of his dealings with the plainuaff, it ap- · 
peared that the defendant had admitted upon the bond thata 
certain balance was due, but afterwards set up that the balance had = 
been incorrectly stated owing to errors in the adjustment The 
bond contained a stipulation that no payment was to be recognised — 
except “after causing the payment to be — on the back of the — 
bond or after taking a receipt for the same.” The defendant ~ 
alleged that he had made various payments in respectfof — * 
balance which were not indorsed on the bond and for which he held ~ = 
no receipt. The Bombay High Court referred to the previous dad a = 
sions and observed :—‘ We do not think that the defendant ought ~ yoa — 
to be permitted to reopen the question of the correctness of the ~ = 
balance. The defendant says that he objected to itat that time;./ & — 
assuming that to be true, the defendant must be regarded as havigg 
waived his objection, for, notwithstanding it, he subsequently exe 
cuted the bond and made payments upon it. It would be different — | 
if his allegation were that, after the execution of the bond, he dis E 
covered the errors in the account on which the balance was arrived A 
at.” And, upon the stipulation, the Court observed : —*Itis against | £ 
good conscience that an obligee should stipulate that, although he’ , 
may have been paid in part or in full, he should, if the evidence of 
such payment were not in writing, be at liberty to treat the — 
as a nullity. He would, in enforcing such a condition, be a — 
himself of his own negligence or wrong. Such a condition, W 
think, could only be imposed by tbe Legislature, which bas in 
certain cases imposed somewhat analogous conditions, 4 for 
instance in section 206 of the Civil Procedure y The | 
learned Chief Justice then referred t6 the antiquity of td JT ctico 
among Hindus of indorsing payments on bonds and giving recelj 
in writing, and cited texts, showing that the omission of ea dite 
who accepted a payment but refused to grant a rece pt, $ 
operate as a forfeiture of the balance of the debt; and cont lud ied 
“It is, however, with the Anglo-Indian law of eviden — 
to deal. It does not exclude oral evidence of payment, 


* Narayan Undir Patil, v. Motilal of 1882, s. 257, as F * 
Ramdas, I. L. R, 1 Bom., 45 [1875], — ee ER 
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should deem it to be both against good conscience and the policy 
of the law to reject it.” 

So, in England, an acknowledgment of receipt of money or oom in Eng- 
goods, not actually amounting to a contract between the parties, is Acknowledg- 


ment of receipt 
evidence between them, but is generally capable of being explained. as between the 


In Farrar v. Hutchinsion' the plaintiffs sued as partners on a bill — 
of exchange, and the defendant produced a receipt given by one 

of them. The plaintiffs proved that the receipt was given for the 
purposes of the cause, and was not bond fide. Lord Denman 
observed :—“ It appears to us that in all cases a receipt signed by Partners. 
a party, like any other statement made by him and produced after- 

wards to affect him, is evidence, but evidence only, and capable of 

being explained ;” and the receipt, though signed by one of the 
members of a firm, was held to be a fraud upon the others. So ©o-trustees. 
where two co-trustees sued to recover a sum of money and the 
defendant produced a receipt signed by one of them, evidence was 
admitted to shew that the giving of the receipt was a fraudulent 
transaction and that the defendant had not paid the money. 
Abbott, C. J., remarked :—*“ The receipt was not a discharge of Release. 
the action nor was it pleadable in bar; but a release is, and 
although fraudulent, a Court of law can only avoid it by equitable 
interference. A receipt is very different, and is nothing more 

than a prima facie acknowledgment that the money has been 
paid.” In Graves v. Key® a receipt on a bill of exchange was Bill of ex- 
allowed to be explained by shewing that the money had been paid E 
in order to acquire an interest in the bill by purchase, and the 
negotiable quality of the instrament was not therefore destroyed, 

Lord Tenterden holding that a receipt is an admission which may 

be contradicted or explained, and is not conclusive evidence except 

in favour of any person who may have been induced thereby to 

alter his condition.* 

Bowes v. Foster is a typical case of this kind. There a fictitious Fictitious in- 
invoice of the goods in the plaintiffs shop was made out, and a Bowes * 
receipt given to the defendant for the suim therein stated to be tie oes 
purchase-money. The defendant took possession of the goods, and 





29 Ad. & El., 641 [1839]. * Se the judgment in 318 (x). 
3 Skaife v. Jackson, 3 B. & C., 421 (18241. 82H. & N., 779; 27 L. J, (Exch.), 262 
*3 B. & Ad., 313 [1832]. ⸗ [1858]. 


condition. 
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afterwards sold the goods as his own. The plaintiff, in an action 
for trover, was allowed to shew that the transaction was a fictitioas = 
one, entered into in order to create a colourable title in the defend- — 
ant to prevent the goods being taken in execution. “A release” 
said Martin, B., “annihilates the debt, but .a receipt is only 
evidence of payment ; and if it be proved that in point of factno ~ 
payment was made, it cannot operate against such proof.” e 
But where a person has been induced to alter his condition, the 
rule expressed by Lord Tenterden in Graves v. Key" appien i 
Where a person hands to another a document which on the face of 4 = 
it professes to be a transfer of property or a receipt for money, 
and that other is induced to change his position, it would bea ~ — 
frand upon him to allow the former to shew the real trath. bs = 
This rule was laid down with great clearness by Kindersley, m 
V. C., in Rice v. Rice In that case the vendors conveyed pro 9) 
perty without receiving the purchase-money in full, but — 
ment recited the payment of the whole purchase-money, and the ~ 
usual receipt was indorsed on it, and the vendors allowed the tile ~ 
deeds to be delivered to the purchaser. The day following tat — 
execution of the deed, the purchaser deposited the assignment and = 
title-deeds with a memorandum of deposit to secure an advance, — 
and absconded without paying either the vendors or the —— 
mortgagees. The property not being of sufficient value to satisfy 
both the vendors and the equitable mortgagees, the question of © 12 
priority arose as to which of these two equitable interests should — 
prevail. The Court applied the principle of estoppel — A —— 
In Shropshire Union Railways and Canal Co. v. The Queen, 
the case last cited was approved by the House of Lords. Lorda 
Cairns, L. C., referring to Rice v. Rice, observed — — 
vendor, who unquestionably would have been held to have, n t the — 
eye of a Court of Equity, a lien for his purchase-money, fo : me | 
purpose indorsed upon the deed a receipt for that purchas mee mone é 
stating that it had been paid. That was just the same thing yas | 
he had stated that he had nota lien, or that he did ı not wish 
insist upon a lien for the purchase-money, and it v € oule — p | 
contrary to the first principles of equity, and i of comm 







































13B. & Ad., 318 (») [1832]. 
* 2 Drewry, 73 [1854]. 
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sense, to say that, after that deed had been given by him to the 

purchaser, and the purchaser armed with that deed had created an 

interest in some third party on the faith of that statement, the 

vendor could subsequently come forward, and, as against that third 

party, claim to be put in possession of that lien which by the 
indorsement of that receipt he had virtually surrendered.” 

In Bickerton v. Walker’ the plaintiffs had mortgaged their Mortgagor 

interests in certain stock and policies of insurance to one Bates — 
for £250, but only received £91. By the mortgage-deed they — 


acknowledged the receipt of the entire amount, and they also {Signes of er) 
ortgage who 
has given full 


Bates transferred the mortgage to one Hunter, who gave full value °° 


signed a receipt to that effect indorsed upon the mortgage-deed. ;* 


for the mortgage as a mortgage for £250, without making any 
The Court held that the plaintiffs 
would have been entitled as against Bates to redeem upon payment 
of the sum they actually received with interest, but that as against 
Hunter the mortgage must be taken to be a mortgage for £250. 
Where an owner of deeds has placed them under the control of Fledgor of 


inquiry from the mortgagors. 


another, and has authorised him to pledge them for a certain sum, estopped. 
and the latter has pledged them for a larger sum with a person 

who has dealt bond fide with him and without notice of the limits 

of his authority, the owner of the deeds cannot redeem them 
without repaying the full amount advanced.” 


The weight to be attached to a recital differs according to the Q The 1e th 
circumstances. In some cases it is conclusive and in others very ca rectal 


far from so, but it is in all cases evidence as between the parties 
who make it, being a statement deliberately made by those parties. 
It is no more evidence as against third person than any other state- 
ment would be.® 

The rule as to the effect of a recital is thus laid down by Erle, The contract 
J., in Stroughill v. Buck*:—‘‘I have no doubt that a recital by of the parties 


1 L. R., 31 Ch. D., 151 [1885]. See the ous stipulation in a deed may undoubtedly od As — 


remarks of Fry, L. T at p. 158. 

2 See Brocklesby v. — Build- 
ing Society, L. R., 93, 3 Ch., 130, and cases 
there cited. 

"S Brajeshware Peshakar v. Budhanuddi, 
I. L. R., 6 Calc., 268 [1880]. As to recitals 
in deeds see further Pellikelagatha Marear 
v. John Gothfried Sigg, L. R.,7 I. A., 83 
[1880]. * The construction of an ambigu- 


be governed or qualified by a recital ; but, 
on the other hand, if the intention of the 
parties is clearly to be collected from the 
operative part of the instrument, that in- 
tention is not to be defeated or controlled 
because it may go beyond whatis expressed 
in the recital ” [p. 100]. 

“14 A. & E. (Q. B.), 781 (784, 787) 
[1850]. 
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one party of a state of facts on the faith of which the other party 
was induced to enter into the contract is an estoppel in 4 
the party who entered into the contract on the faith of the em. 
such recital does not estop in favour of third persons who d lic 
contract on the faith of it.” And Patteson, J., in delivering the 
judgment of the Court, formulates the rule more precisely * — 
“ When a recital is intended to be a statement which all the p 
to the deed have mutually agreed to admit as true, it is an e 
Does the reci- upon all. But whenit is intended to be the statement of one * | 


tal express the 


bargain upon Only, the estoppel is confined to that party, and the i intention 


aa Sheek: to be gathered from construing the instrument. All the case 
1 pe 


pears were brought forward and considered in Young v. Raincoci ck, 
and we have no doubt that the result of them is as abe 


das 


stated.” 2 4 F 


—— 


It seems clear that a recital in a document, formal or infor X ee 
is binding if, in the words of Martin, B., in South-Eastern Railom 
Mistake may Co. v. Warton, “itis the bargain on tho faith of which the parti » 
have acted ;” butit is equally clear that evidence of the cir cum- 
stances under which an admission by recital has been made i 
receivable to shew that the recital was introduced into the deed 
by a mistake of fact, and does not represent the real trans- 

action.® — * * 

zo Stoppel There is, however, no estoppel where the action ist ma | ma t 
collateral. not arising out of the deed, but wholly collateral to it. 
as to this was stated by Parke, B., in Carpenter v. Bull —— 
a distinct statement as to a particular fact is made in — ci 
a bond or other instrument under seal, and a contract is m na p 

reference to that recital, it is unquestionably true — 

the parties to that instrument and in an action upon i J 
competent to the party bound to deny the recital . . ren "Ba t 
is no authority to shew that a party to the instrument 7 3 or 
estopped in an action by the other party, not founded. on 
and wholly collateral to it, to dispute the fact — imi ed, 


the recitals would — be evidenca — oe an — 


> 7 C. B., 310 [1849]. 
2 6 H. & N., 520 (527) [1861]. _ — 
e See Brooke vV. Haynes, L. R., 6 Eq., 25 [1876]; S Sou s T 
O68) ; Pres — L. = 9 Eq., 597 ton, 6 H. & N. 20 roa) f 
* si i Carter 3E — í é i 


a 


3 Agra, 150 [1868], as to previous mort- 
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The rule that a general recital does not work an estoppel, but a 
recital of+a particular fact does work an estoppel,' would seem to 
be another way of stating the principle that estoppels must be 
precise and certain. In all cases, it is apprehended, what is to be 
looked to is the contract which the parties have made. 


In a suit to enforce a mortgage-bond’ the defendant pleaded © 
that-he had purchased the property bond fide from the mortgagor, not conclusive 


and that the mortgage was a fraudulent transaction. The bond 


contained a recital that consideration had been paid, and the exe- 


eution and registration of the deed were proved. Garth, C.J., 
referring to the case of Chowdhry Deby Persad v. Chowdhry 
Dowlut Singh,’ said that, “in a case of this kind the weight to be 
attributed to the recital would depend entirely upon the other evi- 
dence of the bond fides of the bond. Against the defendant, who 
claimed under the mortgagor, the recital would be evidence, 
but if the transaction itself were not honest the recital would have 
little weight. 

A recital in a deed of the necessity for contracting a debt bind- 
ing on a member of a joint family is some evidence of the necessity, 
but is by no means conclusive. Its absence will, however, make 
it difficult for the person affirming that there was necessity to 
succeed.* Similarly, a recital that money has been borrowed by 


a Hindu widow for her husband’s shradh is by itself no evidence 


to charge the estate.’ 


ases where 


recitals held 


A recital, though it may not amount to an estoppel, may have ——— 


force primdé facie as an admission by conduct. The point is illus- 
trated in Sarkies v. Prosonomoyee Dassee, a decision which invol- 
ved other questions. That was a suit for dower by an Armenian 
widow against Hindu purchasers. The deed of conveyance recited 


Fe ee ae EE ir PETS ee 
* Sm. L. Ca., Vol. IJ, 9th ed., 906, 907. gage; Gopal v. Narayan, 1 Bom. H. C., 
3 Brajeshware Peshakar v. Budhanuddi, 31 (1863], as to separation between mem- 

I. L. R., 6 Cale., 268 [1880]. bers ofa family; Bheeknarain Singh v. 
s 3 MI. A., 347 [1844], Necot Koer, Marsh., 373 [1863], as to recital 

_ © Sikher Chand v. Dulputty Singh, I. L. im lease of fact of mooktearnamah ; 

R., 5 Cale., 363 (375) [1879]. Muncherjee v. Hossain Abdoollah, 5 W. R. 
$ See Sunter Lall v. Juddoobuns Suhaye, (P. C.), 61; 1M. I. A., 494 [1866]; Niz- 

9 W. R.8285 [1868]. For other cases where monez Cleuding y. Zuheerunissa Khanum, 

recitals have not been held to be conclusive, 8 W.R., 371 [1867]; Lakshman Dada Naik 

see Mahomed Hamidoolah v. Modhoo Soodun v. Ram Chandra Dada Naik, I. L. Re, 1 

Ghow, 11 W. R., 298 [1869], as to posses- Bom., 561 [1877], as to recitals in wills, 

sion ; Rao Kurun Singh v. Mehtab Koouwer, © I, L, Re, 6 Calc., 794 (1381). 
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that the plaintiffs husband was entitled to an estate of inheritance == 
in fee-simple. On appeal the defendants contended that there was | 
no sufficient evidence that the husband’s estate was an estatein = 
fee-simple. Upon this point the Court observed that, althoughas a 
between the plaintiff. who was no party to the deed, and the defend- — SS 
ants, there was no estoppel, yet as the purchasers bought the pro- 
perty as and for an estate of inheritance, and paid for it as such, 
it was clearly primå facie evidence against the defendants e 
under the purchasers that the estate was what it purported to be. = 
May be er- A recital may be explained by looking to the surrounding aaa — 
— cumstances. In Gour Monee Debea v. Krishna Chunder Sannyal! — 
the plaintiff claimed under a kobala which contained a recital that — — 
one Haradhun, the former owner of the property, had died child ~~ = 
less or without male issue. The defendant contended that upon — — 
the recital it must be taken that her own title as daughter of Hara- 
dhun would arise immediately upon his death, and that neither the 
plaintiff's vendor nor her deceased husband could have taken the 
property. The plaintiff was allowed to shew that Haradhun left 
a son who died childless, and that upon his death the property 
descended to one Bissumbhar, and after his death to his es 
the plaintiff's vendor.* 











——— — 
















(5) Can one of The position tnter se of parties to a fraud against third ———— 
iera Sins has been noticed in the Chapter upon Benami Transactions. p — 


ama! trav question arises in connection with the present subject ba 


a toe person has conveyed his property to another for the ae 
~n a object effecting a fraud and such fraud has been effected. In such aca 


effected | it appears doubtful whether either of the parties to the fraud car = = — 
be allowed to shew the truth and avoid the effect of the — 


fry 


against the other party. Upon this point there is a — =- 
opinion in the Indian Courts. The argument in — 7 
estoppel is put very clearly in the judgment of West, J. ia n The = 


- a 


21. L. R., 4 Cale., 397 [1878]. See band being dead, she was his — 
Nunkoo Sahoo v. Boodhoo Jummadar, 13 W. presentative, and that, for à = 
R., 2 {1870}. stated, she thought fit to: 

2 The Court observed: ‘‘ It appears to It is a circumstance whit h the Cou 

us that this is not such an admission as would be —— 
conclusively binds the plaintiff. It was not deration, but which it would oe 
essential to state in this dohala by what holding binding as against 
means the property which was being sold [p. 401]. The defendants 
had come to the husband of the vendor. It- was, however, barred by! 

. ` was enough for her to recite that her hus- * Part I, Chapter I. 
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virappa v. Puttappa,' where the authorities are exhaustively 
discussed. 

The rule in England has been stated thus :—“ A party to a con- Rule in Eng- 
tract which is fraudulent against third persons cannot excuse him- ae 
self from the performance of his part of the agreement by allegmg 
that it was fraudulent and void,” upon the principle that a man 
cannot set up his own fraud to avoid his own deed. But “ where w, — 
the purpose for which an assignment is made is not carried into "here a mere 
execution and nothing is done under it, the mere intention to effect an 
effect an illegal object when the assignment is executed does not a aa 
deprive the assignor of his right to recover the property from the 
assignee who has given no consideration for it.” 

The rule has not always been uniform in Calcutta. In Kalee- pate in 

nath Kur v. Doyal Kristo Deb? the plaintiff sued to recover pro- Calcutta not 
perty transferred by his father in fraud of creditors. The Court 
held, referring to numerous authorities,* that the plaintiff could 
not be allowed to allege and plead the fraud of another person 
through whom he derived his title, Hobhouse, J., observing: “On 
the whole I think that there are circumstances specially applicable 
to this country which incline me to think that those judgments 
are as politic as I am inclined to think that they are good in law. 
I believe thatit is good that parties in this country should un- 
derstand that in making arrangements in regard to their property 
for fraudulent purposes, such as defrauding creditors, they are 
entering on a dangerous course, and that they must not expect the 
assistance of the Courts to extricate them from the difficulties in 
which their own improbity has placed them.” 

The learned Judges, however, arrived at this decision with 
hesitation, and Bayley, J., referred to a passage in Taylor on 
Evidence, where it is stated that the cases of Montefiori v. 








2J. L. R., 11 Bom., 708 (713—719) 3 W. R., 92 [1865] ; Puresdoonissa v. Ruho- 
[1857]. mut, 4 W. R., 37 [1865]; A loksoondry Goop- 

2 May on Fraudulent and Voluntary Dis- tov. Horo Lal Roy, 6 W. R., 287 [1866]. 
positions of Property, 470—472. See Kanhya Lal v. Mohadeo Singh, 6 W.R., 

e 13 W. Ra 87 [1870]. 293 [1866]. 

* Dbhoy Churn Għuttuck v. Treelochun s See 8th ed., 115, 116. “It seems now 
Chatterjee, S. D. R. [1859], 1639; Ghurreeb clearly settled that a party is not estopped 


=. Hossein v. Musst. Useemoonissa, Hay by his deed from avoiding it by proving 
— (1862), 528; Hurry Sunker Mookerjee v. Kali that it was executed for a fraudulent, il- 

_ Coomar Mookerjee, W.R. [1864], 265; Luckhee legal, or immoral purpose.” See p. 70 — 
== Narain Chuckerbutty v. Taramonee Dossee (n), 4, supra. ust Sa 
— 0, E TS ; — 

— J — — 
E — = 5 s — — 


Sreemutty 
Delia Chow- 
dhrain ev. Bi- 
mola Soondu- 
ree [1874]. 


Rulein Alaha- 
bad. 


Param Singh 
v. Lalji Mal 
[1877]. 
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Montefior?' and Doe v. Roberts? upon which the decisional 
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Churn Ghuttuck’s case was based, are no longer law, —* 


the contrary rule is laid down. 


In Sreemutt; y Delia Chowdhrain v. Bimola Scondullh 
Kaleenath Kur’s case is stated to be contrary to other dee 
which it has been held that parties are not precluded from sl S 
ing the real nature of the transaction, although it might ha d 
entered into for the purpose of setting up against 
apparent ownership different from the real ownership. 

The question arose at Allahabad in Param Singh v.. al 
where the parties in 1853 had entered into a deed of condi 










— 
MILE: 


sale to protect the plaintiffs property in consequence of di a 


ments which had arisen between the plaintiff and his son, al 






defendant had executed an agreement by which he undertoo 


to disturb the plaintiffs possession. 
obtained a decree against the plaintiff and attached the prog 
when the defendant intervened and made good -his c 
strength of a decree for foreclosure which he had obtaine l ag | 
The defendant applied for executi ion 0 


the plaintiff ex parte. 
decree against the plaintiff, but 


claim until 1872 when he obtained possession. Thep siti 
sued to recover possession of the property, alleging that t 


7 1 W. BI., 363 Đ[1762): 

2 2 B. & Ald., 367 [1819]. 

> 21 W. R., 422 [1874]. The subject is 
discussed at pp. 70—74, supra. 

* I. L. R., 1 AN., 403 [1877]. The Court 
observed :—‘* The doctrine that iz pari de- 
lictoxpotior est conditio possidentis, or that the 
Court, finding a man embarrassed by de- 
ceit, to which he was himself a party, will 
not interfere to relieve him from the conse- 


quences, must not be accepted without’ 


qualification. The English Court of Ex- 
chequer in Bowes v. Foster [27 L. J. (Ex.) 
62;2H.&N., 779 (1858)) allowed a plain- 
tiff to recover from the defendant, goods 
which he had deposited with the defend- 
ant in order to defeat or hinder the claims 
of creditors who might sue out execution, 
although the plaintiff had, for the purpose 
of deceit, furnished the defendant with evi- 
dence of a sale by handing hima priced 


invoice for the goods, and a receipt for the _ 


price ; the Court held, that,  Angamuoli as in 

























Subsequently a thi dp ly 


or fa > 


A ım ¢ 


did not seriously prosecu 


fact no sale had taken p — 
was entitled to recover. — 
the Court the respondent fu 
pellant with a deed of ¢ 
which did not, by itself, o] er 
the property in the lands th reir r 
The foreclosure ada 
the decree awarded p 
the decree been exe 
would have remained th 
spondent ; the parties ex 4 
intend that the rope erty § 
that by the deed, fe sure, 
semblance of title s 


urnishs 


i — Ipa i 
ren, —* 
Ol JA 
rd -<. = aa 
‘ — pe y 
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fendant was a mere trustee, ismfarzi for him, and that it was never 
~~ intended that the property should pass. The High Court held 
that no limitation could run until the defendant expressly dis- 
=~ avowed the trust, and upon the question of estoppel cited the 
™ Privy Council case of Ram Surun Singh v. Musst. Pran Peary,' 
observing: “In this country where ism/farzi transactions are so 
= o gommon......we should establish a dangerous precedent were we 
to rule that, under all circumstances, a party is bound by his deed, 
and concluded from shewing the truth.” 
‘a _ The above decision has, however, been dissented from in Bom- Rule in Bom- 
= bay. In Chenvirappa v. Puttappa* the plaintiff, with a view to es 
= protect from creditors a house which he had purchased, caused the 
_ conveyance to be executed in favour of the defendant, his near rela- 
= tion, and held the property for several years as the defendant’s 
tenant. Subsequently the defendant by collusion with the plain- 
tiff obtained an er parte decree against him. The plaintiff sued to 
have it declared that the sale-deed and the er parte decree were 
collusive transactions in fraud of the plaintiffs creditors, and that 
; — the defendant, his benamidar, was a trustee for him. The case was 
= decided mainly upon the principle of res judicata,? but the Court 
= considered it doubtful whether, assuming that the original relations 
| of the parties had not become merged in the decree, such a trust 
— arising out of a turpis causa could be enforced by the Courts, and 
= expressed an opinion that the parties to a collusive transaction 
should be permitted to shew the truth only where such a transac- — 
tion remains in an inchoate stage and not where a third person’s 
— tights have already been defeated.* 
The case of a plaintiff and a defendant are, however, distin- 
guished by Sargent, C. J., in the recent case of Babaji v. Krishna,® 
rt i that “there was no — of a Court of equity 






















_ own deed by setting up his own fraudulent act.” ee 


* S ps M. I*A., 551 (559) [1970} ® Sec this caso further discussed, infra, — 
— sT. ak, 11 Bom., 708 [1887]. See, Part II, Chapter HI, in connection with * = 
; — Vir y Mahadaji Gopal v: Vithal Ballal, deerces. 
Eee Es he, 7 Bom., 73 [1881]; Luckmides * See Indian Trusts Act (II of 1882], 
-F Va Mulji Canji, I. L. R., 5 Bom., s. 84. 








— An og v- Krishna, T, De R, 18. $ 1. L. R., 18 Bom., 372 (374) [1893) — — 
— — 
See = 
Pete ear, 
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(8) Other Certain other subjects connected with matter in writing re 
pics. S7 


























nl ee 


to be examined. ay ai 
(a) Title by The rule of title by estoppel, which has already been ne tices d in 
Estoppel. 

connection with the estoppel against the landlord, has been 
codified in the Transfer of Property Act,? and the — > Re F 
Act, and may be stated in the following form :— Where a gr an tor 
by his intention to be gathered from the scope and object of the 
instrument appears to state that he has a certain — interest 
and the Court finds that the parties proceeded upon the assumptior 
that such an interest was to pass, the after-acquired estate of th 
grantor ‘enures’ for the benefit of the grantee, and the grantor o 
his representatives will be estopped from denying that he o -tl 
were possessed of the interest which purported to have been ce 
veyed when the deed was executed. The rule, it is con € vi 
may apply to any deed or writing, apart from the question of it 
formality and subject only to the requirements of registratio mm, 


— 


in the case of moveable as well as immoveable property. = a 
Principle In Deoli Chand v. Nirban Singh A mortgaged pa our 
rae. teen-annas share to B, who afterwards bought from rd 


two-annas share which he re-sold at a later date t 

The twelve-annas share in the mouzah belonging to A was * 
execution of a decree against A and was purchased by B. 
attempted to execute his mortgage-decree against the two a 
share which he had resold to A. The Court observe me p 
contract of the judgment-debtor was to hold fourteen ai p 5 
ject to a mortgage for the repayment of the debt — 
lant. So long as he had only a twelye-annas share in nis 
sion the mortgage security was of necessity reduced tc tt no 


but if at any time he became owner of fourteen a aas — er 


ae = 


Sa 


1 — Chapter ITT, pp. 104—106. 3 Act Iof 1877, s. 18 — vb 
2 Act IV of 1882, s. 43: ‘‘ Where a person contracts to sell or le et e 
erroneously represents that he is author- having only an im aper 
ised to transfer certain immoveable proper- the purchaser or lessee (ex 
ty, and professes to transfer such property wise provided by tb chapte 
for consideration, such transfer shall, at the following rights (a) : if th: av ne 
option of the transferee, operate on any in- has, subsequently to the = 
terests which the transferor may acquire in acquired any interest i 
such property, at any time during which the the purchaser or l 
contract of transfer subsists. Nothing in to make good the 
this section shall impair the right of trans- interest.” 
— ferees in good faith for consideration without 4 I, L. R., 5 Cale., 25 
pide tates — of the existence of the said option.” — 


a : 





ee rie oeda Podat V. Har Das Sei one of them conveyed the whole: proganty a 
-L L. Ru, 9 Cale., 463 (465) [1582], observ- away, and the other attested the det et ee 
= z upon the Privy Council case, The Court inferred — — — tia 
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had an equitable right to demand that that fourteen annas should 
be held subject to his mortgage. This principle has been distinct- 
ly recognised in the Specific Relief Act.” 

So it has been held that a mortgagor executing a mortgage at a 
time when he has no title to the property must make good the 
contract out of any interest he subsequently acquires,' and the 
same rule applies in the case of a sale.’ 

Similarly, where a mortgagor mortgaged property, representing 
that it-was unincumbered, whereas in fact it was subject to an 
annuity, his heirs, who afterwards became entitled to the annuity, 
were held precluded from setting up the charge.’ 

The mere fact of a person attesting a deed is no evidence in 
itself that he consented to it or knew its contents,* but in the case Per pees 
of a transfer or conveyance of property by a Hindu widow in evidence OF 
Bengal upon the ostensible ground of legal necessity, the fact that 


( b) Presump- 
tions. 


a reversioner has attested the deed may be an important circum- 
stance to shew his assent, if there is evidence to shew that he was 
aware of its contents. In Rajlakhi Debi v. Gakul Chandra 
Chowdhury,’ the rule is thus stated by the Judicial Committee :— 
“Their Lordships cannot affirm the proposition that the mere attesta- 
tion of such an instrament by a relative necessarily imports con- 
currence. It might no doubt be shewn by other evidence that 
when he became an attesting witness he fully understood what the 
transaction was, and that he was a concurrent party to it, but from | 
the mere subscription of his name that inference does not neces- 
sarily arise.” “It constantly happens,” observed Garth, C. J., in 
the case first cited, “that persons subscribe deeds as witnesses 
without having the least notion what they contain ; and if people 
were to be held bound by an instrament which they so subseribe, 
it might be a dangerous ae to witness any other man’s signa- Soe 
tare- 6 eee — — 








z Presjiean Gocardhandas v. Baju, I. L. 5 3 B. L. R. (P. C.), 57 (63) — TA ot —* * 


R., 4 Bom., 34 [1879]. 6 Ih., 63. See, however, Matadi Hig” et sae — 
— — Udai Singh, I. Le R,2 v. Mussoodun Singh, 10 W. R., 293 [1868], a ar E 
Als 718 [1880]. explained in Ram Chunder Poddar v. Hari —— ee) em — 
-S3 Radhey Lal y. Mahesh Prasad, 1. L. R., Das Sen. In the earlier case two brothers = | 









7 ATL, 864 [1885]. were entitled toa property in equal shares ; 
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In this connection mav be mentioned the — J nsi 
a person wilfully destroying a document that — was aw 
contents. In Ardeshir Dhanjibhai v. The Collector” he 
eurious case, the plaintiff relied upon a sanad and petit 
Mamilatdar of the pergunnah to search for it. The lowe 
found that the defendant had destroyed what — at 
copy of the sanad. The High Court held that thet 
praesumunfiur contra spola torem? applied, and that — 


petent to the defendant to say that the document was not such 
one as could legally be admitted in evidence, and that, a 
plaintiff had made out a prima facie case he was entitled to st zue 
In the same way a person, who refuses to receive = regi 
letter sent by post, cannot afterwards plead ignoran 


* 
Ti 
om 




















contents.* 
It is necessary to mention that in the-case of pardana. 
the Court requires very clear evidence that — 
by them have been properly explained to and understood by- 
and the onus will be on those who rely upon such J— 
satisfy the Court that the executant was fully aware of th 
of the transaction.* The ordinary presumption that ap 
signs a deed knows what he is doing does not in this c 
Certain documents which may raise an estoppel re 


BIA 
Ks 
$ 


art 
se a] 7 


> 


E 






—* * 


An invoice in most cases does not represent the eal c J 
though it may be strong evidence between the partie a 
time of the sale an invoice is made out, or anything a t 
that the parties meant the invoice to be the contrat ot, ‘ite oul 
but the mere fact of an invoice being afterwards m ade — 
make it the real contract, or clothe it with b neide 


CST SAs 
——. 

— — 

s > 


consenting party. As to what will amount 16W. — A to ser | 
to consent on the part of a reversioner and = quit by re 7 
how far the concurrence of some of the v. Dwarka Nath, I. 
members of a family may bind the rest, see [1888} 


Mayno’s Hindu Law, S 592, 593. s Suddisht Lal a ee h rat 
2 3 Bom, H. C. (A. C.) 116 [11866], R., 7 Calc., 245 ; L g 


3 Armory V. Delamirie, 1 Sm. L. Ca., 9th Delroos Banoo Begum s 
ed., 385. “If,” said Lord Holt [Anon+ 1 15B. L. R., 1673 3 W 
La. Raym., 731}, ‘‘n man dostroys a thing Asigar — roos Bt 
that is desicned to be evidence against him- R., 3 Cale., 324 (1877). 
self a small matter will supply it.” 8-A - Ally 

* Loolj Ali Meah v. Pearee Mohun Roy, LL. R., 3 Cale 


we 


"pi 
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one!” In Holding v. Elliott? parol evidence was held admissible 
to shew thgt the person whose name appeared upon the inyoice was 


in fact not a contracting party, the contract having been made by 


parol previously, and Pollock, C. B., doubted whether in any case 
-an invoice can with propriety be called an estoppel. 
But there are other documents which, when acted upon, may Documents 


representing 


estop- the person responsible for them from denying their effect. goods. 
Of this nature are warehouse receipts, delivery orders, and other 
documents of that class. These documents represent goods as Warehouse 
receipts and 
being in the custody of a person who holds them for and on delivery 
account of another, and the receipt may amount tg an admission —— 
‘by that person, that he is a kind of bailee for the other, or to an 
attornment by him to the other. Such documents have sometimes 
been deseribed as guasi negotiable but, in fact, the issuing of these 
receipts can amount only to a representation (upon which a pur- 


chaser for value may be justified in acting) that the goods are 


-lying in the warehouse to the order of the person who holds the 


receipt for the time being, for valuable consideration, and without 

notice of any defect in the title of the person from whom he ob- 

tained the receipt. 

- Dilustrations of this class of case are to be found in the cases of 

The Ganges Manufacturing Co. v. Sourujmull,® Knights v. Wiffen,* 
Coventry v. The Great Eastern Ry. Co.,° and Seton v. Lafone§ 

the facts of which are fully set out in other chapters. 

It would seem that in order to raise an estoppel by the delivery 

of, or assent to, a document representing goods, the document 
must have a mercantile meaning to the effect that the goods sold Morani 
have been separated from other goods, and are held by the defend- meisg- 


ant for the benefit of the plaintiff.” 


The case of Farmeloe v. Bain*® shews that the issuing of a 
written undertaking may not amount to a representation to all the 


a Tne mr ina er ier tit en ee see 
1 Per Martin, B., in Holding v. Elliott American Telegraph Co., L. R., 5 Q. B. D., 


1860}. at p. 212. See also Austen v. Craven, 4 
35H. &N., 117. Taunt. , 644 (1812); White y. Wilks, 5 Taunt, 
-3 J. L. R., 5 Calc., 669 [1880]. 176 [1813]; Whitehouse v. Frost, 12 Bast. 
^ L. Ra, 5 Q. B., 660 [1870]. 614 [1810], as to unappropriated goods 
- é L. R., 11 Q. B. D., 776 [1883]. As to railway receipts, see The Great Indian 
e L. R., 19 Q. B. D., 68 [1837]. Peninsular Railway Co. v. Han 


A Sw the observations of Brett, L. J., Ramkison, I. L. R., 14 Bom., 57 [1889]. 
upon Knights v. Wifen, in Simm v. Anglo- * L, R., 1C. P, D. 445 [1876]. 
n -= — 
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— 
world. The defendants sold to Burrs & Co. 100 tons ofu ma appro 
priated zinc and gave them four documents, each cont aining 
specific undertaking in writing to deliver 25 tons of zine to the 
order, receiving in payment a bill which was —— 
honoured. The plaintiffs bought of Burrs & Co. 50 tons — 
and two of the above documents were indorsed and delivered by 
Burrs & Co. to the plaintiffs, who accepted the bills for the p pri * 
Burrs & Co. failed, and the defendants as unpaid vendors refus a 
deliver the goods to the plaintiffs.. It was argued that the defen = 
ants having induced the plaintiffs to alter their position to the | A 
prejudice upon the faith of the defendants’ undertaking to | Jel i ~ 
yer the goods to the indorsed order of Burrs & Co., were estop el 
from setting up, as against the plaintiffs, their right as 1 unpaid | 
vendors to stop the goods ; but the Court held that the doca- $ 


na 


> 
* 


ments in question were not known documents among — 
amounted to a mere undertaking between the plaintiffs and t 
immediate vendees, a 

A bill of lading is generally prima facie and not cone — 
evidence against the shi ipowners.! In Grant ~v. Norte the 

master of a ship signing bills of lading for goods which hi | not 
been shipped was held not to be the agent of the owner s — 


make the owner responsible to the indorsees of the bills „wh o had 
made advances upon the faith of the bills so signed. Coz Ve * 


a SO er 


* 


authority being known in the mercantile world, the ‘nance of 
bills were not justified in assuming that the master had authorit, y 
sign. In Lishman v. Christie, — the charter-party p yro ovidec 
that the bill of lading should be conclusive evidence as agam ainst t 
owners as to the quantity of cargo received. It was hel d th hat th 
shipowners were estopped by the statement in the bill — ading fre 
denying that the full amount of cargo stated there had I be 
shipped. s ee — 
The case of a difference note accepted in part p: aymer 
is illustrated by The Scinde, — and Delhi 1 Bai 


mee — 


— 
Ca 
—* Ra 


= > 
So 


*See Zishman v. Christie, L. — 19 —— 
Q. B. Da, 833 (340), per Lopes, D, Je 3 L. R., 18 Q. B. D., 147 [18 


ag 
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sooden Chowdry,' an action for the non-acceptance of Government 
paper. The defendants admitted a previous debt, but pleaded that 
they had paid a sum in cash and a further sum into Court, and that, 
in respect of the balance due, the plaintiff Bank had accepted an 
assignment of a debt due by A to B in the shape of a difference bill 
accepted by B in part payment of the amount due. On the part 
of the plaintiff, it was alleged, that this assignment was offered to 
them as a part payment of the debt due by the defendants, but 
that they had refused to receive it in that light, and that it had 
been taken by them as a banking transaction for realisation on 
behalf of A. The document of assignment was inthe nature of a 
promissory note. Phear, J., after pointing out that the transactions 
between the parties were of a gambling nature and that no equities 
arose upon the case, remarked : “ The plaintiffs admit the receipt 
of the document and a Court of law must look at the document 
itself . . . Mr. Lathbury admits consideration, and fairly says that if 
he had read the document more carefully he never could have 
received it at all. But there are two parties to the contract—the 
Bank took the document, and unless the other parties were aware 
that it was taken with modification or alteration in its terms, they 
must be bound by it. . . The Bank have had the paper in their 
custody ever since. I must, therefore, conclude that the suit at all 
events was premature.” 

The estoppels which may arise in connection with the rendering (ad) Accounts. 
of Accounts requires mention. In Van Hasselt y. Sack? certain 
agents and brokers in London supplied coals to a steamer in the 
year 1556. Asagents of the ship they received the freights payable 
in London, and out of the proceeds furnished supplies, and paid the 
expenses incurred by the steamer in England, making out debit 
and credit accounts upon each voyage which they forwarded to the 
owners abroad, including in the accounts the coals supplied upon 
each voyage. These accounts showed a balance of £1-4-6 against. 
the owners, but it appeared that upon a previous agency account 
from 1854 to 1856 a further sum was due to the agents. The 
> 1 Bourke, O. C., 322 [1865]. [1825]; Dails v. Lloyd, 12 A. & E. (Q. B.), 

213 Moo. P. C., 185 [1859]. Se this 531 [1848]; Styring v. Greenwood, 4 B. & C.. 
case sub nom. The West Friesland, 1 Swa., 281 [1825], as to accounts, As to retention 


156. See Cave v. Mills, 7 H. & N., 913 of cheque on account see Day v. Mclea i 
[0862]; Shaw ve Picton, 4 B. & Cig 715 (1889), L, R., 22 Q. B. P; 610, a 
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thei 3 in 1356, and brought a suit for the price of the coals suppl plied 
in that year as necessaries supplied and paid for, in order to obtains — — 
charge upon the ship. Their Lordships of the Privy Council — — 
observed : “ Thereis no principle which can enable the respon- -H 
dents thus to make the supplies of coals a separate and distinct DE 
account ;™° and held that the arrest of the ship was unjustifiable: FS 

The general principle is stated by Bayley, J., in Simson PEE ee 
Ingham! : “ A party who pays money has a right to apply that ~ F > 
payment as he thinks fit. If there are several debts due from him * i 
he has a right te say to which of those debts the payment shall be F 
applied. If he does not make a specifie application at the time of © 
payment, then the right of apnea generally devolves om the 
party who receives the money.” But the election is not complete ~ 
until communicated to the opposite party. The case now cited É. 

was one between bankers, and the following rule was laid down as 
to banker’s pass books :—‘“‘ If a book had been kept for the common 
use of both partiesasa pass book, and thathad been communicated to p 
the opposite party, then the party making such entries would have 
been precluded from altering that account ; but entries made by g 
man in books which he keeps for his own private purposes, are i 
conclusive on him until he has made a communication on the 
subject of those entries to the opposite party. Until that time } 
continues to have the option of applying the several — nts "i 
he thinks fit.’” Ee 

In Lalla Bunseedhur v. The Bengal Government,’ the de F ida — t 
became surety under a bond to Government for the treasurer ol £3 


ma 


Collectorate. The Collector yearly examined the accounts and struc ck 
a balance which he certified to be correct, and the defendant on € 
occasion executed a new bond, but the old bonds were not ca 
It was found that the treasurer had embezzled — 
In a suit to recover the amounts it was argued that the new be 
were given upon the faith of the accounts being found ‘corre c 


— 


their Lordships of the Privy Council held that 1 n — stion 








— 











ı 2B. & C., 65 [1823]. See Act IX of Kuwar v.. 
1872, ss. 59, 60, 61. See for the effect of 398 [1880]. 
an admission as to the rate of interest in — OY, Je 
an account stated by a banker. Makundi — eee 
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estoppel arose, observing, p. 89: ‘There must be such gross = 
negligenee as almost to amount to a participation in the fraud, aa 
before the fact of the Government examining into the accounts = 
and not discovering the frauds sooner could operate as a dis- 
charge. The object of having securities is, that if secret em- 
bezzlements take place, the Government may have a security 
upon which they can rely.” 
It may be mentioned that the register, flag, and pass of a ship 
7 carry with them the presumption that they are true and correct, 
and the owner is not at liberty to aver against them.' — 
In this connection the conclusiveness of awards and agreements (e) Awards and 
in writing to refer to arbitration may be noticed. Contract and refer — 
agreement between the parties being a clear and well-defined ground “°"°™ 
of relief, the Courts will enforce an award made upon a submission : 
to arbitrators on whose part no misconduct or mistake appears. $ 
So where two widows of a deceased Hindu agreed to refer the 
question of their rights to arbitrators (including the question — 
whether the plaintiff had not been separated from her husband — 
= during his lifetime, and had not received a fixed allowance from * 
him, having become disentitled to succeed him on account of her ~ wae ha 
unchastity), their Lordships of the Privy Council held the award a 
to be binding and remarked : * The arbitrators, so far as appears, — 
were gentlemen of some position in the neighbourhood, and — 
apparently must have been well competent to decide such a question ee 
; as this between the two widows. It may also be observed that — 
probably it was the very best tribunal to which a dispute of this — -o a 
kind could be referred.’ — 
In Commins v. Heard* the question was whether the plaintiff was tri 
concluded by an award from alleging that the entire amount of his [arties. 
claim was due to him. Lash, J., said: “Iam of opinion that ha ae 
is concluded, and that the award is binding between the parties in 
all matters which it professes to decide. It was contended that a an 
= award is not an estoppel, and that the-parties are not concluded | ry a 2 
an award, and that it is distinguishable from a judgment, > which it = 
5 2 admitted would have bound the parties. The contention + wae 
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Sex The Laura, 12 L. T. Rep. (N. S.), — — Chandan, Te Tn 7 
R. 11 Cale., 386 [1885]. = — 
in Eshen Ch. Singh v. * La Rey £ Q Bey 669 (672) (1869), — — 
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ay AL M.T. A., 7 (21) (18661 ——— oa eae E pee 












yi 
a aA 


—— 




























WS MATTER IN WRITING. 


that it was so distinguishable, because an award wasana 

by a tribunal appointed by the parties, and not one co stitute ed 
Wrst roi the sovereign power within the realm. It is impossible, to 
— wt arè pa f 


Ses Wiese Mind, to suggest any good ground of distinction between # se t : 
when we consider that the reason why a matter once djudie: 


~ = owe 


upon is not permitted to be opened again, is because it is i ex Pe 
ent that there should be an end to litigation. When once a n 
has been decided between parties, the parties ought to be c N 
ed by the adjudication, whatever it may be. . i « Itis pe 
new doctrine that an award isa bar.™? ; = 
A fortiori an award followed by the judgment of the Court is 
eonelusive upon the matters in issue, and, as between the p ir ies, 
has the same effect as an ordinary judgment of a competent 
Court.* * 
Award wwii in Afehammad Newaz Khan v. Alam Khan} a suit to 
— che a claim to share property by right of inheritance, an av 
— held to operate as a bar to the suit. An application to ile ui 
award under section 525 of the Code had been rejected on | he 
ground that the office of a lumberdar to which the award (i nter 
alia) related was not a matter of civil jurisdiction. The I< : 
Committee held that, although the application under sect “a . 
was refused, that merely left the award to have its ordin ary les 
validity, remarking : * In order to make the refusal to f n aw 
a binding judgment against its validity on the groun —* 
partiality of the arbitrator, it would be at least necessary t 
that the point was definitely raised and put in issue and 1 


ae 
15 


~ 


l 
JA 
=e 


E —— concludes conduct be held — objec 
the right unless you canimposch theaward.” that the time for filing an aw 
Wihetoheed v. Tetterenf 1 A. & E., 492 (834); been enlarged when they act 
“] think that the kind of admissions which trator i g a valid 
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LL. R, 4 Mad., 31101 314 
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subject of trial. The validity of the award as an award was never 
directly "and substantially in issue in that application. In this 
action respecting the land alone, the award can be separated as to 
it from the office of lumberdar.” 

But in any case the award to be conclusive must be upon the But is only 
points in dispute, and cannot be held to be a decision by inference." — 
In Newall v. Elliott? an instructive case, proceedings in Chancery Render 
for the infringement of a patent, the validity of which was in 
dispute, were referred to an arbitrator who awarded that the patent 
was not illegal and void. The Court of Exchequer expressed an 
opinion during the argument in an action between-the same parties 
for another infringement that there was no estoppel. 

Whether submission to, and an award by, a punchayet are Submission to, 
equally binding, may be doubted. In Mussamut Rubee Koor v. e- — 
Jewat Ram, the award of a punchayet holding that a Hindoo 
woman, who subsequently embraced the Mahomedan faith, had by 
her unchastity forfeited her right to the property claimed, was 
upheld by the Sudder Dewanny Adawlut, but it appeared that at 
the time of suit she was living with another man and had acquiesc- 
ed in the award. In a case from Bombay their Lordships of the 
Privy Council having regard to the Bombay Regulations* which 
prevent the decision of a punchayet from being considered as a 
regular award, and to the conduct of the parties, held that no 
effectual reference to arbitration had taken place, and that the 
decision of the punchayet fixing a line of boundary might be shewn 
to be inequitable.® ‘“*‘ Viewed as a matter of agreement,” said their 
Lordships, “it would be unsafe to rely upon it.” 

In the class of cases now under consideration the contract The contract 
between the parties is to be looked to. Thus in Carlisles Nephews § —— 
Cov. Ricknauth Bucktearmull,’ the contract provided that all disputes *S*"e4 i 
between the parties were to be referred to arbitration, but there — — 
was also a stipulation that the plaintiffs were not to sell goods of (Se 
a certain description to any one but the defendants before the 1st OE 











— 





a ‘¢ Every estoppel, because it concludeth * Bout Hage XVII of 1827, Ch. 2, s. 734; —— 
oe can tii — the truth, must be Bom. Reg. VI of 1830, ss. 4, 5. | ea. 
certain to every intent, and not to be taken § Mokuddims of Mouza Kunkunwady * — 
by argument or inference.” Co. Lit., 325b. Enamdar Brahmins, 7 W. R. (P. C.), 8 


= SIH. & C., 797 [1863]. [1845]. — 
20281. Rep., Ed. 1868, 332 [1818]. ¢ I. L, R., 8 Cale., 809 [1882). ae 
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December 1881. The plaintiffs, in breach of this stipulation a on 
the 15th August 1881 contracted with other buyers for the — 
of goods of the same description at a lower price, on the terms that — 
the goods were not to arrive in Calcutta till after the 31st Decem- ~ z 
ber. The defendants, relying upon this breach, refused to accept 
any goods under the contract, and refused to pay damages to the 
plaintiffs or to go to arbitration. The plaintiffs then appointed an — 


= 


arbitrator who awarded in their fayour the difference between the — 


— 


contract price and the market value of the goods. The plaintiffs = x 
sued for this amount and relied upon the arbitration clause, which ~ — 
provided that, ir either buyers or sellers failed to name an arbitra ~ = 
tor within two days, the decision of the arbitrator named by the 
other party was to be final. The Court held that the defendants 
were not estopped by this clause from setting up the plaintifs — 
breach of the stipulation that they were not to sell other goods ~ 
within the time limited. The stipulation itself amounted toa con- — = 
dition precedent to any obligation attaching to the defendants to ~ 
accept any of the goods. = — 
The questions arising in this class of cases are, it is apprehended, = 
to be determined by a reference to the terms of the Specific Relist = 
Act! and the Code of Civil Procedure. By section 21 of the — = 
former enactment, no contract to refer to arbitration shall — 
specifically enforced save as provided by the Code of Civil Proce =E 
dure ; “ but if any person who has made sucha contract, and *— 
refused to perform it, sues in respect of any subject whieh h — — 
contracted to refer, the existence of such a contract shall bar th : 
suit,” and he will be estopped from denying the contract upon th 
faith of which the other party has relied. 
The Code of Civil Procedure® provides for awards made in pe 
ing suits which may be made decrees of the Court,* for ] rT 
agreements to refer to arbitration which may be filed in | Ci JU a | 
enforced in like manner,’ and for the enforcement of a wie K 
in private references to arbitration. The gandea 
the Court may modiťy, correct, remit, or set aside s uc 
are enumerated in sections 518 — 521. — 
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a Act I of 1877. a f 1882, ss. 500 
2 Act XIV of 1882. 5 Tb., ss. 523, 5% ee 
a Act XIV of 1882, 6 s 28 ee 





CHAPTER XI. 


ADMISSIONS IN THE CouRSE OF JUDICIAL PROCEEDINGS. 


Admissions in the eourse of Judicial Proceedines—Connect the two branches of estoppol 
—Rule stated in two ways—l. Has a material issue been tried upon the admission ; 
if so, the admission works an estoppel—Cira Rau Nanaji v. Jergna Rau [1864].—2. 
Conclusive admissions are referable to the rule of estoppel by conduct—A party may 
not approbate and reprobate—Parties may not vary their case on appeal—Estoppel 
by consent to material step in proceedings—Mistake may be shewn where no change 
of position—Admission must relate to an existing fact—Estoppel by conduct in 
course of previous suit— Waiver of rights—Conduct causing the other party to alter 
his position—A party may not take up inconsistent positions—Conduct must be 
unequivocal, that is, the estoppel must be clearly made out—The consideration for 
the act must be looked to and the circumstances are to be examined—Musst. Oodey 
Koowur v. Musst. Ladoo (1870]}—Admission must be between thf same parties—Rule 
where admission is by pleading—Statements made to defeat third parties—Admis- 
sions are in all cases evidence—Agreements not to appeal—Distinguishable from 
agreements purporting to oust jurisdiction—Privy Council, Allahabad, and Calcutta 
decisions—Compromises pendente lite—How enforceable, s. 375, Act XIV of 1882— 

— Conflict of authority—Principles upon which compromises are enforced—The conduct 
of the parties is to be regarded— Abandonment of compromise—Agreements in super- 
session of decrees, when sanctioned by the Court—Pisani v. Attorney-General of 
Gibraltar [(1874]—Sadasiva Pillai v. Ramalinga Pillai (1875}—Caleutta decisions— 
Allahabad decisions—Suggested rule—Judgment-debtor not estopped by conduct in 
execution-proceedings. 


Ir has been seen that Admissions are rules of Evidence founded Admissions in 
upon Representations and closely allied to them but less powerful Judicial S 
in degree, being statements suggesting inferences as to facts but ae 
not operating as conclusive proof of the matters admitted. Repre- 
sentations made in the course of Judicial Proceedings may amount 
to an estoppel, or may only be regarded as evidence upon the sub- n 
ject-matter of the admission.! | =. 
The rule as to the conclusiveness of admissions made in the Connect the | 
—— Be — a A two branches 
course of judicial proceedings appears to form the connecting link of estoppel, 
between the subject of Estoppel by Representation and the subject 
“of Res Jadicata. i 
The general rule has been stated in terms to be that, to raise an Rule stated in- 


estoppel by admission in previous judicial proceedings, a particular ways. = £ 





3 Evidence Act I of 1872, ss. 17—31. See spra, pp. 4, 20, & 21. 
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issue mast be tried, and material facts found a 
this view the subject approaches very closely to res judic : 
parties may, by their conduct be held estopped from den 
effect of their admissions in previous proceedings, even Wher 
isune has been expressly decided, and it is appreher E } 
conclusive admissions are referable to conduct. = 


n B Da In a Calentta case? Sir Barnes Peacock accentuates the t 
mastertiu RET 
been trial indicated. In a suit for rent it was found that a pottah, 


R n the 
atmision? Tf been filed in two previous suits (in which its validity w 


sive ouia an enquired into) was not genuine. The plaintiff sought tol 
OT aR defendant estopped by an admissson made by him in one o 
previous suits to the effect that he held under a maurasi 
{Fre Chief Justice remarked : “If a particular issue had been’ 
‘ in the former suit, and that issue was material, then it mig — * Ly 
amounted to an estoppel.” In Srimut Rajah Moottoo * 3 
Katama Natchiar® it appeared that the appellant, in a- 
appeal to the Privy Council, had abandoned his cla under an 
The decision being against him, he instituted a fresh suit t 
lish the will. it was held that the former Privy Council € 
operated as res judicata as a suit heard and determined nat 
of competent jurisdiction, the validity of the will being p 
rsswe in the frst appeal. 

The same rule è laid down in a * concise form ina 
case to the followifig effect :—“ A statement for the p 
jadicial proceeding can only be conclusive in another p 
as to such material facts embodied therein as have b n 
affirmatively to warrant the judgment of the Court upor ee 

: joined. Sach statements are only pie nd — X 
conclasive if the other party has acted upon them- 
his position. They are conclusive, not — € Luse i 
the statements of the parties, but because, for the — 
and prospective litigation, they must be taken to bet 
a Cine Rau Nangji v. Jeana Ren, 9 Mitter, Marsh., 4 
Mad. B. C. 31 (1864). to 1964 (F. B.), 10; Bepin Z 
> Tevedie v. Poorne Chunder Gangooly, S Rajah Nilmonee Singh, 25 
W. R, 125 [1867] distinguishing Avylash © Cira Rau Nanaji v. J 









(hose v. Khettermonee Dosse, 2 W. E. C., 31 186 ] appro 
R., Act X, Ru. 57 (1865). V. Rama, 9 Bom. He 
er et A 5 WB. CLT “Alta 


= nse} See | _ Ovmananth Roy Chowdhry v. Bom., 78 ($2) [1 
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CHAP. XI.} , FOUNDATION OF THE RULE. 


Admissions which do not come within this description are receivable 
in evidenee against the parties making them and those claiming 
under them, but do not amount to an estoppel.'” 
In the case now cited the plaintiff's predecessor in title, Sunda- Civa Rau 
rabayi, in 1846 sued as a pauper disclaiming the possession of Jovana Bat 
A i i a [1864]. 

certain property, and the defendant's father petitioned to dispauper 
her, and obtained the decision of the Court, in a miscellaneous 
proceeding, that Sundarabayi was then in possession of this very 

= property. The plaintiff now sued for the same property, and was 
met by the objection that he was estopped by Sundarabayi's dis- 
claimer in the pauper suit. The Court held that, even if the dis- 

= claimer could operate as an estoppel, the allegation of the defend- 

* ant’s father found to be true by the former Court would also be an 
estoppel, and ‘‘estoppel against estoppel setteth the matter at 

large ;’* that under the system of pleading in India the statements 
of the parties in the previous suit might be treated as estoppels or 
admissions within the definition of the above rule, but that Sun- 
darabayi’s disclaimer had never been acted upon in the proceeding 
to dispauper her, because the defendant’s father successfully proved 
Sundarabayi’s statements to be false, and her representation that 
she had no property could not conclude the plaintiffs 
It is apprehended that the rule of estoppel by conduct is the rule (2) Conclusive 


by which this class of cases is to be determined. In many of the —— — 
rule of estoppel 


cial decision.’ There is no doubt whatever by conduct. 





a 2 Mad. H. C., 34. See the definition 


of pleadings in Sayad Muhammad v. Fatteh 
~- Mukammad, I. . R., Z2 Calc., 324 [1894]. 
zp s$ Co. Inst., 3524. 

s «It is true,” observed Phillips and 
Holloway, JJ., ‘‘as pointed out by Baron 
3 Parke [Boileau v. Rutlin, 2 Exch., 662 
; (1848)] that an estoppel in pais need not be 
pleaded in order to make it obligatory. 
z The present admission falls under the class 
= of admissions made by statements in the 
co of judicial proceedings ; and as to 
bills in equity and pleadings at Common 
Law the following rule is given by Baron 
Parke:—‘It would seem that those (bills in 
— equity) as well as pleadings at Common 
= Law are not to be treated as positive alle- 
— _ gations of the truth of the facts therein for 
— but only as statements of the 

= case of the party to be admitted or denied 

by the opposite side, and if denied to be 

_ proved and ultimately submitted for judi- 










= 
— 
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that with our system of pleading we could 
not properly exclude any allegation of a 
party, as the Court in Boileau v. Rutlia, 
excluded this bill in equity. That rule 
rests, as we all know, upon the wholly 
fanciful character of such documents.” 

* The Court referred to the principle of 
Pickard v. Sears [6 A. & E., 469] and Free- 
man v. Cooke [6 Exch., 654], as explained 
by Lord Campbell in Howard v. Hudson [2 
El. & BL, 10] and observed: ‘‘ It is unneces- 
sary now to discuss the wild lengths to 
which this principle was pushed in some 
cases in England and by many in this coun- 
try.” To this may be added the remark of 
the Privy Council in Surendro Keshub Roy 
v. Doorga Soondery Dossee: ‘‘The word 
‘estop’ is often used in Indian cases very 
loosely to denote obligations which do not 
rest upon estoppel at all” (I. L. R., 19 
Calc., 532). 
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Aa Ay 
ee in 
* 


eases hereafter to be noticed the issue between the peste 
raised only by implication. In considering these cases, it will — = 
be found that the position of the party affected is chiefly tobe — 


looked to. — 


—— The rule, in whatever manner stated, amounts to this, tta · — 
approbate an 


reprobate in party cannot approbate and reprobate in respect of the same matter! 7z 
respect ot the 
— matter. Thus, where the defendant accepted the plaintiff's valuation of — 


certain consolidated suits in an appeal to the High Court, ite — 
held that she could not afterwards be allowed to object to the = 
valuation for the purpose of hindering an appeal to the = 
Council. “She had,” as their Lordships of the Privy — 
observed, * obtained the benefit of an appeal to the High Courtby — 
adopting the plaintiffs valuation. She cannot afterwards — 

here and object to that valuation. The Judge ought to have gn * 
more weight to the acts of the parties, and not have rejected the 

application on the ground of value.’ Bae 


Parties ma It is more or less a clear principle that parties are not £ | 
not vary their — 
woe teem to vary a case which they have set up in a lower Comt h 
from admis- Mohima Chunder Roy Chowdhry v. Ram Kishore Acharn 
in the Court Chowdhry,* Couch, C. J., observed : * When parties allow a suitt 


omole be conducted in the lower Courts as if a certain fact were admi fiit- — 
ted, they cannot. afterwards, in special appeal, question it an — = 
recede from the tacit admission. I acted upon this r- 


Devaji Goyaji v. Godadbhai Godebhai,5 which was appea e ed to S 


the Judicial Committee of the Privy Council, and the j ut gment 


-yI ESR 
x 
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was confirmed. There being an objection that there was no emg 
dence to connect the plaintiffs with the parties to a cert ain Bo : 
I said : ‘This objection was not taken in the grounds oE a ppeal t i 
the Judge, and appears not to have been taken before t fe as 
The suit appears to have been conducted as if this — abt nitt 
and when that is the case, we think an objection of w vider 
of the fact cannot be taken on special appeal. 

2 Kristo Indro — Huromonee Dassee, ↄꝰ 1D. & W. 1680 $36): “I t 
L. R., 1 I. A., $4 (88) [1873]. See supra, have a particular cont ant 


p. 142 (x) 5. plain that a — ie.: 
3 Ib. See L. R., 11. A., 84 (88). between them in the course o 
* See Nidha Choudhry V. Bundah Lal versy, may not the jury, as men 
Thakoor, 6 W. R., 289 [1866]. sense, draw the same conclu 


* 15 B. L. R., 142 ; 23 W. R., 174 [1875]. fact as if it were forma 
2 Bom. H. C., 28 [18 65). them?” Per Alder — 
— ` ERG 
x ON 


—_—- = 





— disputed, was admitted to be true in fact. 6 Sham Chand V. Doya Moyee, 9 W. R., 
a H. C., 186 [1874]. 338 [1868]. 

* F -S Gholam — Chowdhry v. Goluck 7 Mussamut Salitra Monee v. Mudhoo 
As cession 3 W. R., 191 [1865]. Soodun Singh, Marsh., 519 [1863]. 
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and Doe dem. Child v. Roe are instances of the application of this 
principle.’ ” 

In Motichand v. Dadabha® the plaintiff contended successfully 
before the lower Court that his suit was merely for a declaration 
of title to a house, that he did not seek any consequential relief, 
and that therefore a ten-rupee stamp was sufficient for his plaint. 
Upon appeal by the plaintiff it was objected that no appeal lay, 
and the plaintiff thereupon contended that the subject-matter of 


: the suit was the house to which he sought to have his right 


declared, and that the value of the subject-matter was the value of 
the house itself. The Court decided the case upon another point, 
but doubted whether the plaintiff could be permitted to alter his 
case on appeal. 

So where a special appellant consented to a remand of the case —— 
by the lower Court, he was not heard on appeal to say that the material step 

in proceedings. 
remand was illegal, and the High Court observed : “When a party 
submits, without making all the resistance in his power, to the 
taking of any material step in proceedings, he cannot afterwards 
be heard to complain of the legality of the step as an integral part 
of the proceedings.* In Collier v. Walters* it was held that the 
plaintiff, having raised the question of the construction of a will 
in a suit to which he was not properly a party, was bound by the 
decision in that suit. And where a party has taken an active 
part in proceedings and contested the case upon the merits, he 
cannot afterwards say in special appeal that he has been unneces- z 
sarily made a party although that may be the fact ;° and, à fortiori, S 
where a plaintiff has made another person a party to the suit, he 
cannot get rid of the effect of his own act.’ 

Where the vakils on both sides have accepted certain issues and 
no mistake or misapprehension is shewn, it would appear that the oe 
- parties will be confined to such issues.’ — 
But a party to a cause who is proved to have made admissions Mistake may = 

beshewn where = 


may defeat their effect by shewing that they were made under —— A 





2 1 E. & B., 279 [1852], where an order Sb, Boke Eq., 252 [1873]. 
fcor inspection of a lease was made on the s — Gopal Shaha V. Kasheenauth 
= assumption that a statement, not being Shaka, 6 W. R., 66 [1866]. 
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mistake of law, provided that no person has been: J 

them to alter his condition > and an estoppel, as dell 

out, must, in order to be operative, relate to an — 
Adusia = Thus in Moryan v. Cowchman’ a statement in an — 
plaintiff in bankruptcy proceedings was held not ¢ 
so as to prevent him from recovering the debt from 
debtor, since the allegation as to payment by the defend 
in contained was not one of fact, but of an inference of law dh in 
by the plaintiff. In discharging a rule which had been obtain 
Maale, J.. observed : “I confess that if I had had to deal a 
whole matter,-I should have thrown the affidavit 20 
altogether.” 

Parties may by their conduct in the course of a suit | 
themselves in a subsequent suit from asserting rights which th 
have waived deliberately. In Janaki Ammal v. Kamatat — —* 
A sued B as owner by right of inheritance to recover the p 
of her deceased husband, and B defended upon the — 
preferable right to inherit, designedly suppressing a family ag gr 
ment between her and A's husband, varying the ordinary m F 
inheritance. In that suit A succeeded, and B then sued. 
recover half the property upon the basis of the family co 
The Court held that she could not be allowed to * we 
had waived her rights. 2 E : 
es ë So where the defendants in a previous suit set up tÈ 
fers Saer that the plaintiffs father was disqualified by insanity, and = 

decision of the Court on that ground, and prevented the plan 
from obtaining possession, it was, in a subsequent suit br * agh 
plaintiff as heir to establish his title, held that the d — n 
estopped from saying that the plaintiff's father sras not di 
They could not be allowed to come into Court : 
defence, and then, having forced the plaintif to B 


è Newton V. Liddiard, 12 Q. B. (A.& E), — — — 


Ada rA > Lane tbl ie 
Lilie Sore. 


925 [IS48)}. three Courts, — 
———— eee Sco opr the compact upon mhi 
pp. 2, . oiai 


MST Mad. H. C., 983 [1975] Holloway, of an sedate a 
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position which they then assigned to him, turn round and say that 
he ought to go back to his former position.' 

In a suit upon a mortgage the defendant, upon his construction 
of the transaction, contended that the suit was premature, and the 
Court accepted that view rightly or wrongly. The plaintiff again 
sued after the due date, and the defendant pleaded limitation. It 
was held that it was not open to him to raise the defence.* 








A party may 
not take up 
inconsisfent 


positions, 


An example of the principle of estoppel i is to be found in a case Landlord and 


where a tenant in a rent-suit sets up an adverse title under a third 
party, and the landlord, instead of proceeding to enforce his claim 
The tenant 
by his admission in the former suit has forfeited all right to remain 
upon the land. »He cannot one day say that he does not hold 
under the plaintiff, and the next day, when the plaintiff takes him 
at his word, turnround and say that he is going to continue his 
tenant.””® 

In Sutyabhama Dassee v. Krishna Chunder Chatterjee the 
defendants sold the lands in suit to the plaintiff in 1844, and 
continued in possession as her tenants till 1872, when she called 
on_them to quit, and they disclaimed her title by parol. In 
answer to a suit for ejectment the defendants set up an adverse 
title in themselves, but being defeated upon that ground they con- 
tended in the lower Appellate Court, in the alternative, that they 
were occupancy raiyats and could not be ejected. This fact had 
been established by the plaintiff's own evidence in the first Court, 
but the High Court held that the defendants should not be allowed 
to change the whole nature of their case, and set up on appeal a 


for rent, withdraws the suit and brings an ejectment. 


tenant. 






















3 Brij Bhookun Lali Awustee V. Mohadeo 
Dobey, 17 W. R., 422; 15 B. L. R., 145 (z) 
[1872]. à 

3 Musst. Bibee Efatoonnissa v. Khondkar 
Khoda Newaz, 21 W. R., 374 [1874]. 
= > Dabee Misser V. Mungur Meah, 2 C. L. 
= Rọ, 208 [1878]; Sonaollah v. Imamooddeen, 
ss We R., 273 [1875]. l 

3 aH — “LL. R., 6 Calc., 55 [1880]. ‘‘Tt may be,” 
* Garth, C. J., ‘‘that if the defendants 

| id merely verbally disclaimed their land- 

A ’s title before suit, and had pleaded 
— — title when the suit was 
air parol disclaimer might not- 
ed their real — sree if 


— * 










they have forfeited the right which 


the defence had been founded upon a —— 
bon4-fide mistake, and they had found out | —— 
their mistake in the course of the trial, and ea 
had applied to withdraw their defence eae 
and plead their right of occupancy, it is — —— 
possible that (subject to the question of — . 
costs) they might properly have been allow- = — = — 
ed to take advantage of their true posi- — 
tion. But that certainly was not the case  — Sete ee © 
here. We think that by their own conduct = ee ee 
now claim, and that the Court ought not 
to assist persons who — Attempt 
these ———— 


Admission as to 
annuity. 


As to construc 
ten of con- 
tract. 


Conduct must 
be unequirecal, 
that iè the 
estoppel must 
be clearly made 
out. 
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plea which they had directly and fraudulently repudiated inthe 

Court below. So where the plaintiff claimed to be fall — 

having purchased the right of occupancy from previous tenants on 

the land, and the lower Court held that the plaintiffs — 

were mere yearly tenants and that the suit must succeed because — 

no notice to quit had been given, it was held that the plaintif could A x 

not avail himself of the want of notice.® -PoR = 
In Roberts v. Madocks, the grantor of an annuity had pE. 

in his answer to a bill in Chancery, that the annuity was a subsist i a 

ing charge on his estates, and the decree and proceedings in the 

suit had treated the annuity as valid. The grantor’s devises was ~ 

restrained from proceeding at law to set aside the annuity for want — 

of a memorial. And where a party has placed a certain construc- 

tion upon a contract in the course of a suit, he may, under certain 

circumstances, be estopped from asserting that it was different ; 

from what he has alleged.* ; a | 
But, in order to raise an estoppel, the conduct which is relied 

upon to produce that effect must be shewn to be unequivocal, and 

the admission must be — made out. Thus, to —— Sy 










dent by fling * eiua had eet admitted the pe rd 
of the execution, and was, therefore, estopped from saying — 
execution was barred by limitation. But their Lordships of i 
Privy Council held that the petitions to postpone the salec valle a 
be treated as an estoppel within the description given nti — 
Evidence Act. In the same way where certain pers — aao E $ 
auction-sale purchased a house to which they claimed to , 


3 See note 4, p. 245. sI1.L R, 10 Cale, 1 — 
® Lalu Gogal v. Bai Motan Bibi, I. L. R., I. A., 119 (1883). —— T) — 


17 Bom., 631 [1892]. Deo v. Leelanund Singh, Singh ae 

e 13 Sim., 549 [1843]. Calc., 613 [ass1]; € 3 au 

* See McConnel v. Murphy, L. R.,5 P. deo Narai i 
C., 203 (220) [1873], where the insertion of [1876] 
an alternative case in the plaintiff's decla- 
ration was held not to interfere with other 
independent statements, shewing substan- [1893]. 
tially what the contract was, 
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title already, it was held that they were not estopped from shew- 
ing their title as against one who claimed to be a mortgagee prior 
to the sale. Their conduct in making the purchase could only be 
regarded as some evidence of an admission of title in the mortga- 
gee, which evidence they could explain or rebut ; and they may 
have thought it would be more to their interest to pay a small sum 
and purchase the supposed rights of the judgment-debtor than to 
engage in litigation to vindicate their title.* 
The consideration for the act must be looked to, and if the act The considera- 
tion for the act 
may reasonably be explained upon any other hypothesis no estop- is to be looked 
to, and the cir- 
pel is to be presumed. cumstances are 
In Mussamat Oodey Koowur v. Mussamat Ladoo® the plaintiff oq ee 
had, in a previous suit, in order to avoid an objection taken as to 
parties, filed a petition disclaiming all interest in the estate to which 
she had then only an expectant right, but to which she became 
afterwards entitled absolutely. The defendant contended that this 
act raised an estoppel, and that the plaintiff had abandoned her 
right to the property. Their Lordships of the Privy Council upon 
this point observed: “If that is to prevent her recovering the 
property now in question, it must do so either because it operated 
as a conveyance or as a contract to convey the interest which she 
now claims, or because it operated by way of estoppel...Their £ 
Lordships are of opinion that it is quite impossible that it could so ; 
operate [as a conveyance or a contract], and that for two rea- 
sons: first, because at the time when she presented this petition she 
= had not in fact any interest in the property at all, and certainly had 
not become entitled to any interest as the heir of her son, who was 
at that time alive; and, in the next place, there is not the least 
reason to suppose that in the petition she in any degree contemplat- 
ed a conveyance of any such right. That was not the right which 
they were considering at all. The main object of the petition was 
simply to enable the redemption suit to go on...Is she in any way —— 
estopped ?.. Even assuming that it does refer to her interest as — — — 
- = owner, that is to say, to her present interest as owner, and that she geen 
— s assuming incorrectly that she has some interest as heir of her | 
= hu band, their Lordships are of opinion, that her stating that, and 
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professing to resign that in favour of Oodey Koownr could no 
possibly in point of law estop, or prevent her from setting up he = 
real right as heir of her son when that right actually accrued. 

There is in the first place no consideration whatever for this con- · = 


Consideration. Yeyance of her particular interest ; even if she had it she receives 


Admissionmest It follows from the above cases that the admission to be operas 


the 


sme parties. tive must be between the same parties or those claiming under — = 


be het ween 


Ra'e where the 
—— =" been held by the Judicial Committee that a pleading — 


nothing for it. Neither does Oodey Koownr act on any represen — 
tation made by her or alter her position in any way. Thereismo 
misrepresentation to Oodey Koowur of any sort or kind. Qodey 
Koownur was acquainted with the real facts of the case, justa 
much as Musamat Ladoo was. The real effect of the petition 
seems rather to be that they mutually agreed to represent what ~ = = 
was not the fact, for the purpose of enabling a certain suit to be 
carried on.” = 


4 























them. In Visianagaram Maharaja v. Suryanarayana, certain 
inamdars, in a suit by mortgagees to enforce mortgage rights 
existing since 1842, pleaded in defence that the Collector had taken ~ = 
possession of the inam lands in 1845, and had determined — 
rights as well as the lien of the mortgagees. Schone ae = 
zemindar sued the inamdars,claiming to hayedetermined their 
ays a notice to quit. The J udicial Committee held that the i r — 


party) bouki not operate as an estoppel, but only as an 
and was not conclusive as such. 
In the case last cited the admission was by pleading? It 


ants against the suit of another plaintiff can never amount — 
estoppel as between them, and the rule next to be noti — — = 
persons against whom an admission is sought to be used as concia- a 


= 


sive, may shew the truth, has been applied to erroneous a admission : 


— 
TF — 


"Tr L R, 9 Mad., 907 [1885}, See mont of propor issues, or pi 
—— Debia v. Koomodinee Debia, trial of the real questior of rig 
25 W. R., 69 [1876]; Càwader Kant Chuc- the parties ; and that being the Cis 
kerbutty v. Peares Mohun Dutt, 5 W. R., would be contrary to the pr ctice € 
eines Lordships to give effect to nice and cr 
11 Moo. I. A., 487 (497) [1867], the Judicial Indian pleading.” 
ing has in no degree prevented the sottle- ree, 13 M. I. A., 551 (659) (1879. 
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in pleadings made by pure mistake.' So in a suit for land, where 
the defendant pleaded that the property was his ancestral estate, 
but subsequently obtained evidence to shew that the land had 
many years before been mortgaged to, and bought by, his father, 
the Court observed: “ Respecting transactions of so remote a date 
it is quite possible that the defendant may have been without 
specific information until he met with the aforesaid revenue docu- 
ments, which shew the nature of his title. We are, therefore, of 
opinion...that he was not estopped...by his previous erroneous 
plea.” ? 

But where a defendant by his written statement pleaded that if 
an account were taken between him and his partners, he would be 
found not to be indebted to the plaintiff, it was held he could not 
also plead limitation as a bar to the taking of the account.’ 

The rule that justice will be done by allowing the parties to Truth may be 
explain their admissions by shewing the circumstances under which — 
they were made is supported by numerous cases, but the broad 
rule is still open to discussion in the case of statements made to 
defeat third parties.* 

In Choonee Lal v. Shaikh Keramut Ali® the Court remarked : 

‘Certain statements in petition have been made by the parties 
before us to possession, which are evidently false, and we are re- 
quired to hold them estopped. We do not think that they should 
be so held. In such a case the Court will look behind these state- 
ments and may determine upon their truth or otherwise and affirm 
or disallow them as seems right and proper.” 

Where in answer to a suit two parties combine to make a Statements — 
statement to defeat a third party, it has been held that it is open nna — — 
to either of those two parties to explain the circumstances and ae 
shew that the transaction as between themselves was not a bond 
fide one. In such a case the admission is not as between them an — 








1 Krishto Prea Dosse v. Puddo Lochun virappa v. Puttappa, I. L. R., 11 Bom., : — 


Avtee, 6 W. R., 288 [1866]. See Bisses- 708 [1887]. 

= suree Debee v. Jankee Doss Mohunt, 1. W. $ W. R., 1864, 282. See also Ram Surohee 

- R., 162 [1864]. Singh v. Kashkee Roy, 6 W. R., 176 [1866]; 

3 2 Ramgescami v. Kiristra, 1 Mad., H: C. ` Ram Chunder Dey v. Kishen Mohun Shaha, 
72% [1862]. See Mohendro Nath Mullick v. 6 W.R., 68; Nowbut Ram v. Durbaree Singh, 

—  Rakhal Doss Sircar, 10 W. R., 344 [1868]. 2 Agra, 145 [1867]; Maharaja Jugutendur v. 

— ® Dayal Jairaj v. Khatav Ladho, I2 Bom. Dindyal, 1 W. R., 310 [1865]; Sunj Baree 

— H. C., 97 [1875]. v. Payag Patuk,1 N. W. P. R., Pt. 2nd, 

— Seo supra, pp. 70—74, 224—227 Chen- ed. 1873, p. 5 

— 

— — 
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estoppel, though it would be as between them and — par 
frauded. The Court may, therefore, enquire into the £ f: 
and declare it void.‘ oR 

In Vellayen Chetty v. Aiyan® the Court observed : “ The = 
effect of the defendant’s conduct in the former suit amo = 

resistance to a just claim, at most an unconscientious pro e 
but certainly not such as to operate either as an sonal or 
feiture.” The fact that the defendant had in a — — 
up a fraudulent title in his sister did not preclude him fror sh he 
ing the property to be family property. <a 

Thus the admission of a sheristadar who was forbidden b 
nature of his appointment to hold land, was held not to preci 
his heirs from shewing their title to the land. = 

It is scarcely necessary to remark that, although in some cas 
the truth may be shewn, admissions are in all cases eviden 
against the parties making them, and that, where a party | 

made a statement inconsistent with the case which he is setti 
up, that fact may render it more difficult for him to pro e 
case.* — 
An important class of cases in which — may — 
to be noticed. A party to a suit may be estopped by givin 
undertaking, in good faith and for sufficient conside ion, no 
appeal, and thus obtaining some advantage from the o 
This subject is nearly allied to that of compromiesss 
considered in the next place. 

The subject has come before the Judicial Committes of 
Council on more than one oceasion. In — s 
Gourmohun Gossain,® their Lordships held that a 
Appellate Court obtained after a compromise of- 
dispute was an adjudication obtained not only with 
priety but in effect by fraud, it being in every sens 
the appellant not to prosecute an appeal after a 
insisted upon by him had been entered into. _ — 


— 


Be! 












7 Ram Sarun Singh v. Musst. Pran Pearee, 3 Shaik Mahomed V 
15 W. R. (P. C.), 14; 13 M. I. A., 551;1 geeroonissa, 6 W. F 
WR: 156; — Debia Chita = * Evidence A 
ey a — Debia, 21 W. R., 422 Yashrant Putte 
[1874]; Musst. Ushkrufoonnissa Begum v. Bom., 312 (315) 0 
Grirdharee Lall, 19 W. R., 119 [1872]. oS ee 

24 Mad. H. C., 374 [1869]. 
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In Moonshee Ameer Ali v. Maharanee Inderjeet Koer,' the ap- ae 
pellant’s counsel in the presence, and with the consent, of his client — 
undertook that, in consideration of the Court confining its decision 
to one point only, the validity of a certain Mookternamah, he would 
not appeal from that decision. Their Lordships held that the ap- 
peal ought not to be entertained as it was brought in violation of 
good faith, the real merits of the case having been withdrawn from 
the Court below, and observed that there was very good and 


sufficient consideration for such an undertaking because, by ob- | 
taining a decision upon the one point, the case became a case not — 
decided against the appellant, and that it was in faqt substituting eee 
a non-suit for an adverse verdict, leaving the appellant to bring a | pest 
fresh suit upon the merits. ae 
These cases were decided before the Contract Act,? but in sub- Distinguish- 
| sequent decisions of the Indian High Courts the effect of section —— 
28 of that Act was considered. That section was explained as re- oust j chor. Ao a3 
| ferring only to agreements purporting to oust the jurisdiction of #°"-, Dika pS 
the Courts. In Anant Das v. Ashburner? the appellant, in con- Ashburner — 


[1876]. —— 
sideration of the respondents giving him time to satisfy a decree — 


which they had obtained against him, agreed not to appeal, and upon 

the appeal contended that the agreement was void under section 28. 

The Fall Bench distinguished the rule as laid down in that section,* 

and held that the rule in Moonshee Ameer Ali v. Inderjeet Koer® 

governed the case. 

The law as to this point appears to be well settled, and the ruling Calcutta. 

of the Allahabad Court has been approved in Calcutta in the case 
= of Protap Chunder Dass v. Arathoon.® There the plaintiff took ae 
= ont execution of his decree, and the defendant, in consideration of l ES a 
Sa his being released from arrest, and being allowed to pay by in- ae 
— stalments, undertook not. to appeal, the decree-holder on his part 
= _ also agreeing not to appeal in respect of that portion of his elainnn 
= which he had failed to establish. The judgment-debtor, how- — — ——— es 

ever, appealed, but the High Court held, following the above — Ba 
i — that the jndgment-debtor, having expressly undertaken Bin 


— IMM. i A,203;9B L R, 4600871} *E L R, 1AL, 267 {1876} = = = si = 
* also Pisani v. Attorney-General of ee — 

» L. R., 5 P. C., 516(1974} The by the Full Bench, I eS — 
m to the appeal should be taken at 269. 5 — oa 
| | cM EA, T859 B Le ah — 
ee a 
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not to appeal and having induced the decree-holder to foreg his 
rights, was estopped from acting contrary to his deliberate 


presentation and undertaking. 





Estoppel may also be created by a bond fide comptan A e — — 


claims pendente lite, provided the agreement (upon which the 





cree has been obtained) has been fully performed by the pa rty — 


seeking to enforce it. 


sideration and conduct. 


The principle in these cases is that of ec 
tract, and as heretofore the criteria to be considered will be ea 
As regards agreements in ee 
decrees, where the parties have elected to enter into agree — 
contra cursus.curiae, there has been some confusion of of J 
as to whether the parties should be relegated to a fresh suit, or 
whether the agreement will be specifically enforced. > 
In the year 1839 the Judicial Committee held that a solehnamah 
or deed of agreement to compromise conflicting claims entered inte 
in the presence of witnesses and solemnly acknowledged in Court 
by parties who were mutually ignorant of their respective lagati 
rights could not afterwards be set aside.! | bet 
Compromises arrived at in the course of judicial proceedings are 
dealt with in section 375 of the Code of Civil Procedure.’ There is 
is some difference of opinion in the Indian High — 
whether such a compromise becomes ipso facto binding > 
decree has been passed under the terms of the section, so 
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so 


=> l> 
> T 

J% 
had —— 
— 
— 

m -« 
su — 


‘Ses 


allow of no locus poenitentiae to a party who at the last m coment 


wishes to withdraw, or whether the section merely applies to & 
where the parties, at the time of moving the Court, agree to ha 1a 


E is 






— — 
rae - 


the terms entered into, carried out, and judgment — — c= 


The former view was taken in a Bombay case*® where Seo 






considered that the section was framed to enforce agreemer 


2 Rajunder Narain Rae v. Bijai Govind 
Singh, 2 M. I. A., 181 [1839]. 

* Act XIV of 1882. “If a suit be adjusted 
wholly or in part by any lawful agreement 
or compromise, or if the defendant satisfy 
the plaintiff in respect to the whole or 
any part of the matter of the suit, such 
agreement, compromise, or satisfaction 
shall be recorded, and the Court shall pass 
a decree in accordance therewith so far as it 
relates to the suit, and such decree shall be 
final so far as relates to so much of the 











— — 
subject-matter of the suit as is de 
the agreement, bsg a atistac’ 
As to the grounds upon ' 
ments are enforced see - — 
Rae v. Bijai Govind Singh yh, 2M. 1 A 
[1839]. As to the auth — sour 
Jang Bahadur Singh. v. S rl 
R., 13 All., aly c 
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unconditionally made even though one of the parties afterwards 

desires to withdraw his consent. That learned Judge pointed out 

that parties can, apart from the section, put in a consent decree or 

submit to a decree under section 152 of the Code, and that the 

rule appears to have been devised as an alternative and more 

expeditious remedy than a suit for specific performance which 

course is still open to the parties, and his view appears to be 

supported by the English authorities... The same view has been Madras. 
3 taken in two cases in the Madras Court.? 

The Calcutta High Court have, however, in one reported case Calcutta. 

taken the opposite view,*® and have held that the section does not 

apply where a party is unwilling to have judgment entered up. 

The learned Judges observe : “ The section states that the decree 

shall be final, so that if it be applied to cases where the agreement 

is songht to be enforced against an unwilling party, the Court 

would haye no power to refuse specific performance, although 

if it had been sought to be enforced in a regular suit, specific 

performance might never be obtained. Again, in one case the 

decree is final, in the other it is subject to appeal.” This ruling 

has been expressly dissented from in a recent case in Bom- 

bay, The Goeuldas Bulabdas Manufacturing Co. v. James Scott,* 

where the question was very fully considered. The view taken 

in Bombay has been approved in one or two unreported Calcutta 
5 cases. 5 

The view taken in the Madras and Bombay Courts would appear Principle of 

to be more in accordance with the policy of the rule of res judicata —— 
which aims at avoiding a multiplicity of suits and determining all 
matters in controversy once and for all. The real question in | 
each case, so far as estoppels are concerned, must be whether there —— 
has been at one point of time a real agreement between the parties, ; 
and if that be so, and either party is prejudiced by being induced — 
to cease prosecuting his claims, orin any other way, the doctrine ae a 
would be available to assist him. — — 


bia ss” To w 








1 See The Judicature Act of 1873, s. Mad., 482 [I1885); Appasami v. Manikam, 

24,73.-s. 7 ; Pryer v. Gribble, L. R., 10 Ch., I. L. R., 9 Mad., 103 [1885]. | 

534 [1875] ; Scully v. Lord Dundonald, L. ® Hara Sundari Debi v. Kumar Dukhi- 

= _R., 8 Ch. D., 658 [1878]; Holt v. Jesse, L. nessur Malea, I. L. R., 11 Calc., 250 

R., 3 Ch. D., 177 [1876] [1885]. 
= 3 Karupan v. Ramasami, I. L. R.,8 41. L. R., 16 Bom., 202 [1891]. 
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The subject before us, however, has to deal not only wi 
ful cases of compromise, but with a state of facts wit 
surrender their legal remedies and place themselves a 
vantage if the other party is allowed to retreat from his rep 
ations and deny their effect. In such a case the law ill in p: 
on their behalf, though the remedy may not be always pi 


the same. 
In Kally Nauth Shaw v. Rajeeblochun Mozoomdar,' 


commenced, upon the terms that, as soon as the stock-i 
certain Jétees could be sold and an account be prepared, i 
shonld be paid to him. Upon the faith of this agre 
allowed his suit to be dismissed, but the defendants fra 
refused to carry out the conditions of the — * 
ed to furnish the plaintiff with accounts, although the z 
been sold. Sir Barnes Peacock, C. J., observed : “Ita 
me that the fact of the consideration of this agreement b 
consent of the plaintiff to the compromise of a suit, and tc 
being passed against him, is no bar (if he can apes: his o 
his maintaining a suit to compel the defendants to 
agreement upon the basis of which the decree was ol 
In Gholaub Koonwurree v. Eshur Chunday* the 
attaining their majority, compromised a claim made u 
in respect of ceftain bonds given during their mino it 
executor and guardian. After his death they cought k 
their liability. Their Lordships of the Privy Cour 
“ It appears impossible to permit the respondents a | 
of their guardian now to dispute their liability for p 
debt which they had thus deliberately undertaken ti 
lt is obvious, however, that if a oa be * * 
the parties proceed with the trial, it cannot s 
So where the parties were at issue as — 
sold certain land to the plaintiff, and a deed of oo 
entered into by which the defendant agreed — to g 
some share in the land but afterwards v sj idre owl 


à 2 Ind. Jur., N. S, 343 [1867]. See the Chatterjee v. Watson 


“ame case upon an interlocutory application [1865} 
at p. 122, where the matter was argued as *s MLA 


one of res judicata. See also Juggobundo raser} — 
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the whole case on the merits, it was held that-he could not after- 
wards rely on the compromise, after having run his chance of 
obtaining a decree.? 

In all cases the intention and conduct of the parties must be 
| looked to to see if they have insisted upon or waived their rights. 
: Where a creditor filed a petition of satisfaction on consideration of 
- his debtor withdrawing an appeal then pending, but the appeal 
i was carried to a hearing, it was held that the creditor was not 
= estopped from suing out execution.* 

In Shivalingaya v. Nagalingaya* a previous suit between the 
parties had been compromised and a decree madg accordingly. 
The parties then brought separate suits against the official re- 
presentative of the estate. The plaintiff failed to prove his title, 
but the defendant succeeded in obtaining possession of the proper- 
ty. In his suit the plaintiff neglected to produce the compro- 
mise and the decree passed thereon. It was held that a subsequent 
suit in terms of the compromise was barred. So in Janki Ammal 
v. Kamalathammal, the plaintiff having in a previous suit failed 
to establish her right of inheritance was held estopped from setting 
up a family agreement. 
“The truth is a judgment by consent is intended to put a stop to 
litigation between the parties just as much as is a judgment which 
= results from the decision of the Court after the matter has been 
fought out to the end, and it would be very mischievous if one were 
= not to give a fair and reasonable interpretation to such judgments 
; = = and were to allow questions that were really involved in the action 
=. tobe fought over again in a subsequent action.®” 


— given rise to much confusion and difference of opinion in this decrees when 


= country. Where after a decree has been made the parties elect to finGane by a = = 


come to an arrangement varying the ordinary course of execution, 
the question is whether the decree is to be treated as having been 






— 


= the mode of payment or the interest payable, and in some instances 
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— Gobind Doss v. Janke Ram * I. L. R., 4 Bom., 247 |1878} — 
— , W. R., 211 [1864]. «7 Mad. H. C., 263 [1873]. — 
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h Sarma v. Unnoda Soonduree, In re South American & Mexican Co,, 
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such decrees have been acted upon by the parties and r d 
by the Courts, so as to enlarge the period of limitation, — At 
Allahabad the rule has been said to be that if the — = 
intention to create new rights enforceable by suit im supersessior 
of those acquired by and declared in the decree, they — 
wards enforce the decree. In Calcutta, however, it has been be 
that where such a contract is sanctioned by the Court, no pa 
who has taken the benefit of the contract can afterwards t 
from it, the rule of estopped by conduct being applicable os 
cases. = 
Their Lordships of the Privy Council have decided in gener 
terms that where a Court has general jurisdiction over the sub jee 
matter of a claim, the parties may be held to an agreement t 
the questions between them should be heard and determined by 
proceedings contrary to the ordinary cursus curiae. 
In Pisani v. Attorney-General of Gibraltar * the — 
filed an information in the Supreme Court of Gibraltar el ! 
certain lands as having escheated to the Crown. The defend ants 
were the appellant who claimed under a conveyance from } [is 
Porro, another person who asserted that the appellant — 
lands as trustee for him, and certain persons (some of al 
infants) claiming under a will of Miss Porro made in the year 18 
The original information prayed to have the conveyance d — are ire 
void and for a decree that Miss Porro died without heirs and 
intestate, the Attorney-General alleging that the will of I : 
was revoked by a subsequent will of 1868 which —— 
sonalty only, the persons interested in which were not fore t 
Court. The Attorney-General having failed to prove n esche 
upon his motion, and by consent of all the parties, the infi = l 
was irregularly amended so as to give the Court power to 
the rights of the defendants inter se. The Attorney-€ p eral 
succeeded in shewing that the will of 1868 was | o 
undue influence, and did not therefore revoke the fi ormer 
which was held to be valid, and that the conveyance to Pisa 
void, he as an attorney being incapable of pur = sing g ag f 
client. The will of 1858 being thus established E 
to the Privy Council contended that there wasin fi 


— — 
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that the information should be amended so as to have the rights 
of the defendants declared. The Attorney-General urged a preli- 
minary objection that no appeal lay, the decree being like the 
award of an arbitrator, and the parties having by their consent 
waived the right to appeal. 
Their Lordships held that Pisani, knowing that some of the Agreements 
contra cursus 
parties were infants, could not afterwards object that his consent curiae. 
did not bind him, and upon the objection that the appeal was in- 
competent, observed: ‘* Their Lordships would be most unwilling 
to uphold the agreement at all if this were to be the effect of it, 
because, in their opinion, such a result would be opposed to the 
intention of the parties. They clearly meant to keep themselves 
in curiâ, and the Judge clearly so understood them. It is plain 
also that the parties and the Judge thought that an appeal was 
open. It is true there was a deviation from the cursus curiae, but 
the Court had jurisdiction over the subject, and the assumption of 
the duty of another tribunal is not involved in the question. De- 
partares from ordinary practice by consent are of every-day 
occurrence ; but unless there is an attempt to give the Court a 
jurisdiction which it does not possess, or something occurs which 
is suca a violent strain upon its procedure that it puts it entirely 
out of its course, so that a Court of Appeal cannot properly re- 
view the decision, such departures have never been held to deprive 
either of the parties of the right of appeal.” | 
_ This decision was expressly approved by the Judicial Committee — Pi Pillai 
in Sadasira Pillai v. Ramalinga Pillai‘ where the general prin- Pillai (1875). 
ciple above cited was laid down. There the appellant had obtained — 
a deeree in 1859 for certain property with mesne profits for the a — 
year 1858, but he did not claim mesne profits for the subsequent — Bee a 
years, and the decree was silent as to the mesne profits which were — 
accruing from and after the institution of the suit. An appeal 
having been preferred by the defendant, exeention was from time — — 
to time stayed, upon the defendant executing security bonds, | pire ges E 
= suant to orders of the Court, undertaking to satisfy the decree and — — = — 
3 topay the mesne profits aceruing during the six years the plaintiff — k 
_ remained out of possession. The decree was confirmed on appeal, — 
and the plaintiff applied for execution in respect of the — 
18 B. L. R., 383; 26 W. R. 198; L. R, 21. A., 2191875} ae 
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mesne profits. The defendant contended that his liability — 
for the interim profits was not “a question relating to the execs · 
tion of the decree” within the meaning of section Il of Act 
XXIII of 1861, but that the mesne profits claimed should be made — 
the subject of a separate suit, and the Madras Court so — 
Their Lordships of the Privy Council proceed upon the broad 
ground of estoppel! observing: ‘ Upon the whole, their Lone” 
ships are of opinion that the respondent, by the proceedings in 
question, did come under an obligation to account in this suit for 
the subsequent mesne profits of the appellant’s land. They con- == 
ceive that this liability made the accounting ‘a question relatingto 
the execution of the decree’ within the meaning of the latter a E 
clause of that section. But even if it did not, they think thak i 
upon the ordinary principles of estoppel, the respondent cannot 
now be heard to say that the mesne profits in question are not — E 
able under the decree...The Court here had a general furisdiction == - 
over the subject-matter, though the exercise of that jurisdiction bp 
the particular proceeding may have been irregular. The an — 
therefore, seems to fall within the principle laid down and — — 
by this Committee in the recent case of Pisani v. The Atto 
General of Gibraltar, in which the parties were held to ana 
ment that the questions between them should be heard an 
determined by proceedings quite contrary to the en = 
curiae.” i E = 
The Calcutta High Court in Sheo Golam Lall v. Beni Pr — 
followed ihe above general rule. In that case the judgment-d : 
entered into an arrangement with the decree-holder —* 
not pay off the debt by a certain date, he would pay : 
the whole decretal money at 2 per cent. An order was : 
that effect, and the execution case was struck off. Sim ih = ze- 
ments were made from time to time over a period ol y 
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1 The ground is indicated in their Lord- against him, account in that = 
ships’ judgment. ‘‘The effect of each before that Court,” for $ mel 
document seems to be an undertaking on of the year in question. l9 
the part of the person executing it, and p. 401. 
that not by a mere written agreement be- 3L. R.,5P. C., £ 5 16. f r ; 
tween the parties, but by an act of the *I.L. R., 5 Cal., 27 0 7 [1879} $ 
Court, that in consideration of his being Dyal Singh v. & ju Pers ha = 
allowed to remain in possession pending R., 20 Cal, 22 [ 92]; R | 
the appeal, he will, if the appeal goes jee v. Ras Hoan al, LL aes = 
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whenever execution was applied for. On the last occasion the sale 

was ordered to be postponed for six months, the debtor agreeing to 

pay the sum admitted to be due with interest at 24 per cent. per 

annum, and the case was taken off the file. The Court treated the 

attachment as subsisting and declared the decree-holder entitled to 
execute his decree in terms of the last-mentioned agreement, ob- 
serving: ** As to the main question, whether the decree-holder is or 

is not entitled to proceed upon the terms of the agreement of the 

15th May 1877, we think that it is only necessary to refer to the 

case of Sadasiva Pillai v. Ramalinga Pillai.'... Where parties by 

mutual agreement make certain terms, and inform the Court of 

them, and the Court sanctions the arrangementand makes an order 

in conformity with it, either party, who has had the benefit of the 

arrangement and order, is not at liberty to resile from the agree- 

ment. The question, whether such an agreement does or does not 

violate the’ rule that a Court cannot add to its decree, becomes 
- under the circumstances one which the Court will not enter into ; 
the party who seeks to raise such question being estopped by his 
own conduct, and the action of the Court taken thereunder.” 

The | Allahabad Court have refused to apply the principle of Allahada 
estoppel, holding that where an agreement adding to or varying a - 
decree has been made in facie curiae for consideration and recog- — 
nised by the Court, such agreement can only be enforced by a | 
separate suit, the agreement operating by novation to extinguish — — 
the rights of the parties under the original decree. — 

In Stowell v. Billings? the decree-holder agreed to accept pay- s$ 

ment by instalments, and the judgment-debtor put in a petition 
acknowledging the decree-holder’s right to execution of the ori- 
ginal decree. The compromise was ratified by the execution Court, F 
and the case struck off the file. More than three years afterwards — 
the decree-holder took proceedings to enforce his decree. The ae 
Court held, following the Full Bench decision of the Calcutta High E 
Court in Krishna Kamal Singh v. Hira Sudan, that a compromise, — 
even though recognised by the Court Gee the — could On 
— a the limitation. 
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“1BBLR, 383; 24 W. R., 193; L.R., *%4B L. R. (F. B.), 101 [1869} See 
21. A., 219 [1875} also the case of Abbas Imam, H. C. R., AEN aa 
— AlL, Ep lier N.-W. P. (1873), 100. xo i 
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Dest Reis. In 1881 the Full Bench of that Court in Debi Rai v. G sh 
ro Prasac ne 
SSI} Prasad' observed upon the previous authorities. In that ce 


decree-holder obtained a decree in 1863 which he continue 1 
execute down to 1870. In 1871 it was arranged by deed th pat the 
judgment-debtor should pay the sum due in two inst 
1872 and 1873, and that in case of default the de noe 
should be at liberty to realise the whole sum. The agreement of 


ret <i aR 


—— 


1871 was for many years executed as a decree without objet at — = 
being taken by the judgment-debtor, but in 1878 the latter ¢ con . 
tended that the agreement had superseded the decree which be E- 3 
no longer capable of execution. The Full Bench (Oldfield 
dissenting) were of opinion that the agreement ameta pan 
abandonment of the decree which became incapable of exe ution, 
not only by the law of limitation, but by the agreement whiel 
superseded it. Their Lordships appear to distinguish the i 
Council case as one decided under “ special circumstances ” whic i 
took the plaintiffs claim out of the “ general rule,” because l her 
the terms of the original decree were not altered or varied t 
defendant laying himself under the obligation to account. 
judgments do not all proceed upon precisely the same groun d, bx 
such appears to be their general effect. The dissenting membe n 
the Court however rested his opinion upon the authority of 
Privy Council and Calcutta cases, and observed: “ Bren i 
could be held that the agreement should more properly Be 
forced by suit and not in execution of the decree, the 7 udg met 
debtor must be held estopped from raising this plea, since hee a 
into the agreement and took the benefit of it, and has wit 
objection allowed it to be enforced under the decree s sinc ce 18 
Novation. A Division Bench of the Court in 1884 followed the I ‘all 
ruling. In Ramlakhan Rai v. Bakhtaur Ra the p rtie 
into a kisthandi compromise whereby, in lieu of a por be 
decretal money, the decree-holder was placed in f JOS 
certain property, the balance of the decretal money bei eing F 
by instalments, in default of payment of any one of ¥ vhich the 
amount was to become realizable by execution ie 
decree. The Court held that the decree-ho E 4 
allowed to treat the compromise as an — 


"1. L. R., 3 All, 585 [1881), S L R, 
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original decree being extinguished by the substitution of a new 
contract.” 

In two cases the Madras and Allahabad Courts have held that a where ee 
compromise which did not supersede the decree was no bar to the ———— 
original decree being enforced. In Darbha Venkamma v. Rama oe 
Subbarayadu,' the Full Bench of the Madras High Court held 
that as no intention was shewn in the parties to create new rights 
enforceable by suit in supersession of those declared by the decree, 

a suit on a ‘“‘ postpone petition ” could not be maintained. What 
the parties to that petition desired was that the Court should 
regard the amount adjudged by the decree as payable by instal- 
| ments, and that process of execution in case of default should be 
issued in the manner provided. And in Ganga v. Murli Dhar? 
a Division Bench at Allahabad held that a petition presented to 
the execution Court stating that the decree had been in part satis- 
fied, that a portion of the balance was to be set-off against a debt 
due to the judgment-debtor which was to be realised by the decree- 
holder, and that the remainder was to be paid by instalments, 
upon default of payment of which the decree-holder should be at 
libert> to execute the decree for the whole sum, did not amount to 
a supersession of the original decree. The case was, therefore, 
distinguishable from the Full Bench ruling in Debi Rai v. Gokal - 
Prasad.’ 

Upon the above ruling therefore the question would appear not Provisions of 
to be free from difficulty. The matter, it is apprehended, becomes Procedtiva E 
clearer when certain sections of the Code of Civil Procedure are “4° F 
considered. Section 257A provides that agreements to give time : 
for the satisfaction of a judgment debt are void unless made for a 2 
reasonable consideration and with the sanction of the Court, and S 
agreements providing for the payment of a sum in excess of the p 
sum due under the decree are void, unless made with the likesanction. — 
Section 258 requires payments made out of Court or payments made se 
under the foregoing section to be certified to the Court ; and section — 
244 enacts that, in addition to questions relating to mesne profits, 
any other questions arising between the parties to the suit or 
their representatives and relating to the execution, discharge or 
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31. L. R., 1 Mad., 387 [1878]. * I. L. R., 3 All, 585 [1831]. 
2 |. L. R., 4 AU., 240 [1882]. 
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satisfaction of the decree or to the stay of execution there f, s 
to be determined by the order of the Court executing he ecr 
and not by a separate suit. ae = 

Two elements then are necessary to the validity of such c o 
consideration, and the sanction of the Court, an d i 
the — of section 244 are to be liberally construed so : 
prevent litigation,’ the more beneficial rule would appear t o p 
that where parties fully intend to keep themselves in e id, the; 


> 


promi ses 


- 


should, by their conduct, be held estopped from questioning at 
agreement entered into by them through an act of the Court a 
for reasonable consideration, and that such agreements sho uld | 
enforced in execution. — 
In Bombay it has been held that proceedings in execut ion ar : 
in invitum as against the judgment-debtor,? who is not estoppet 
by any act or omission on his part from afterwards ing 
title. In Gurupadapa v. Irapa, the defendants omitted to sett 
their title to the property, and even accepted the surplus s ; leş 
ceeds after the execution-sale. The Court observed that it 
not suggested * that the defendants took any part in th ie exe 
tion-proceedings, or so stood by as to induce bidders to's s] PI 
they claimed no interest other than as representatives of the or 
ginal judgment-debtor, or that their silence misled the bidde 
the sale ; and as to the defendants having received the resid dt 
the purchase-money from the Nazir after satisfac ee o 
judgment debt, that was after the purchase was — 


RA 


2 Vasanji Haribhat Yeu E a Ak 
R., 9 Bom., 285 (288) [188 
? I. L. R., 14 Bom., 5 


1 See the observations of the Judicial.. 
Committee in Prosunno Coomar Sanyal v. 
Kasi Das Sanyal, L, R., 19 I. A., 166 (169) 
[1892] 
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PART II. | 
| ESTOPPEL BY JUDGMENT. $ 
CHAPTER I. 2 
Res JUDICATA, ; = 
Res Judicata—Division of the subject—Indian Enactments—Rule in this country framed ; a 


with reference to the English cases—Leading cases—Gregory v. Molesworth [(1747]— <5 tre 
The decree must be in effect a determination of the points between the parties—There f 
cannot be two contradictory judgments upon the same record— Duchess of Kingston’s 
case [1776|—The sentence of an Ecclesiàstical Court in a suit of jactitation of marriage 
held not conclusive as to the validity of the marriage in a prosecution subsequently 
preferred againstone of the parties for bigamy—Leading principles of res judicata 
enunciated—The sentence operated as evidence only—Conclusive judgments may be 
reopened on the ground of fraud— Outram v. Morewood [1803}—The judgment is final 
only for its own proper purpose and object, and between the parties and their privies 
—Barrs v. Jackson (1845}—Grounds of the decision in the Court of Appeal—Opinion z 
of Knight Bruce, V. C.—Exposition of the doctrines of the Civil Law—The objects pe 
— and purposes of the two suits are to be looked to—Brunsden v. Humphrey [1884J— q oe 
i The difficulty is how far the causes of action in the two suits are in substance identical _ — 
—The application of the rule depends upon matter of substance—‘‘Cause of action” ES AS 
defined by the Judicial Committee—It refers to the media upon which the plaintif — 
prays judgment—Was the same right infringed in substance ?—“‘Cause of action” — eee 
Ulustrated— Difficulties of the subject. wat ae 
Tuk subject of Estoppel by judgment or Res Judicata has now Res judica — — 


_ to be considered. The historical aspects of this branch of estop- —— — 
Be: pel were noticed in the Introductory Chapter, where also its posi- — 
tion in the field of Jurisprudence was shortly defined.! The — 
subject itself will be examined with reference to—(a) Forum or pivision of _ 
_ the competence of the Court ; (b) Parties and their Representatives; pees — SA 
in OY Matters in issue ; (d) Matters which ought to have been made — 
ground for defence or attack in a former suit ; (e) Final decis a o — — 
= (f) Judgments in rem, domestic — ® — Judg 3 — — 
= F — personam. ; fetes E 














































ore o examining these topics — it i advisable to — = diar T. — 
a features of Res Judicata by a — of s some = the ™° i 
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— a — —— of oonline decisions. 


As potted vt — 4 - 


the Judicial Committee in — — Dayee v. § idanund. 


means prev ental the operation: of the general law relating to F 
Judicata founded on the principle nemo dehet bis vexari pro 


causa. ‘** That law,” 







said their Lordships, “has been laid down by = - — 


a series of cases in this country with which the professo — 


familiar.” 





-— 


m an 


The re-enactment of the rule of Res Judicata in the Code 0 of = 


1877 appears to have been made with the intention of embody g 
in sections 12 and 13 of that Code the law then in force in India 









founded upon the English decisions instead of the imperfect 1 


provision in section 2 of Act VIII of 1859.* 
the Judicial Committee of the Privy Council say : 





2 Act XIV of 1882: ‘* No Court shall try 
any suit or issue in which the matter 
directly and substantially in issue has been 
directly and substantially in issue in a 
former suit between the same parties, or 
between parties under whom they, or any 
of them claim, litigating under the same 
title, in a Court of jurisdiction competent 
to try such subsequent suit or the suit in 
which such issue has been subsequently 
raised, and has been heard and finally deci- 
ded by such Court. 

‘t Explanation I. — The matter above 
referred to must, in the former suit, have 
been alleged by one party and either denied 
or admitted, expressly or impliedly, by the 
other. 

‘* Explanation II. — Any matter which 
might and ought to have been made ground 
of defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in such 
suit. 

“* Explanation III.—Any relief claimed 
n the plaint, which is not expressely grant- 
ed by the decree, shall, for the purpose of 
this section, be deemed to have been refused. 

“ Explanation IV.—A decision is final 
within the meaning of this section when it 


is such as the Court making it could not 


alter (except on review) on the application 




























Ina recent c - 7 
“ Neither s 


of either party or reconsider of ite o 
motion. A decision liable to appeal m 
final within the meaning of this- 
until the appeal is made. — Be 8 
‘‘ Explanation V.—Where persons ht 
bond fide in respect of a private — 
edin common for themselves — 
all persons interested in such ri 
for the purpose of this section, be d 
to claim under the persons so litig ating g- $ 
“ Erplanation VI. — Where a foreig : 
judgment is relied on, the productior on of the 
judgment duly authenticated is presump 
tive evidence that the Court — — 
it had competent jurisdiction, ur 
contrary appear on the — but : 4 
presumption may be remove a 
the want of jurisdiction.” — 
2 12 B. L. R., 304 (S16) Tse 
8 Act VIII of 1859, E 
Courts shall not take cognisance 
brought on a cause of action 
have been heard and de à rm n 


7 . —— b 
pi) 


— s case, 
Cale., 439 (445) — a é 
= 5 Kameswar P ad v Pi 
tun Koer, L. R., 19 1. - A., GO jt 
Cale., 79 —— — a 
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it be lost sight of that the Act of 1877 and the Act of 1882 were not 
introducing any new law, but were only putting into the formof a 
Code that which was the state of the law at the time. The state of 
the law at the time was, that persons should not be harassed by 
continuous litigation about the same subject-matter.” 

The principle of Res Judicata as remarked by West, J., in Leading cases, 
Shridhar Vinayak v. Narayan Valad Babaj?' is “ simple in its 
| statement but presents considerable difficulty in its application ;” 
= and in view of the conflict which has taken place in the Indian 
Courts with regard to the fundamental principles of the subject, 
it may be useful to present ina short form the Leading Cases 
upon which the doctrine has been built up in England, more 
especially as these authorities have been very frequently referred 
to in this country ; lastly, the expression “ Cause of Action” will Causeofaction. 
be defined and illustrated. By sucha method of treatment it is 
apprehended the subject may most clearly be introduced. 





| In Soorjomonee Dayee v. Suddanund Mohapatter,? their Lord- Gregory s 
ships of the Judicial Committee observed :—‘‘ The rule has probab- {1747}. 
ly never been better laid down than in a case—Gregory v. Moles- 
worth’—in which Lord Hardwicke held that where a question was 
necessarily decided, in effect, though not in express terms, between 
parties to the suit, they could not raise the same question as 
between themselves in any other form, and that decision has been 
followed by a long course of decisions.” 

In Gregoru v. Molesworth, it was pleaded in answer to a bill in Siy ere 
Chancery that a former decree had been signed and enrolled relat- effect a deter- 

a .,, Minationof the 

ing to the same matter. The former decree was made on a bill pointsbetween 
brought by the plaintiffs wife to have an account of her father’s — — 
personal estate, and claiming a fifth share. The decree directed — 
an account to be taken, and expressely directed that certain stock — 
should be sold anda one-fifth share reserved for the defendant — 
when he attained the age of twenty-one. Lord Chancellor Hard- Seen 


wicke observed :—‘“‘This is a very plain case, for it would be very 











111 Bom. H. C. R., 228 [1874]. See inhabited by a litigious population is only M 
Vithilinga Padayachi v. Vithilinga Mudali, equalled by the difficulty of dealing with it — 
I. L. R., 15 Mad., 119 [1891], where the clearly, concisely, and accurately in a legis- — — 
_ observations of Dr. Whitley Stokes (Anglo- lative enactment.” = — 

Indian Codes, Vol. ii, 392) are cited : The 2 12 B. L. R., 304 (315) [1873]. 
= matter dealt with by section 13 is a subject * 3 Atkyns, 625 [1747]. 
of which the importance in a country 7 
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mischievous if a new bill was allowed to be brought by the plaintif 
This is a plea of a former decree made in a cause relevant 
to the same matter with the present bill. The question will be — 
first, whether the decree is a determination of the points between — 
the parties. As to this it is improper for the Court to give a 
different judgment, because there wonld be two contradictory 
judgments appearing on the same records... Thisisasfalla 
determination against the plaintiff, as if a determination on the 
point that the plaintiff is not entitled. . I cannot presume that 
improper proofs were made in the former cause, but must takeit 
for granted that proper ones were given, unless the enrolment ~ 
of the decree was opened by a bill of review, and a plea to — 
bill disallowed ; there the Court overrules the plea, and then the ~~ 
cause is opened again, and can properly come at it if error appears — 
on the face of it, but as it stands now the plea must be allowed.” 

In the Duchess of Kingston’s case‘ the House of Lords referred 
two questions for the opinion of the Judges :—Firstly, as = 3 
whether a sentence of the Spiritual Court against a marriage in aa 
suit for jactitation of a marriage? was conclasive evidence so as i — 
prevent counsel for the Crown from proving the — J — 
indictment for polygamy ; and secondly, as to whether, admitting 
such evidence to be conclusive upon such indictment, counsel for” 
the Crown could be permitted to avoid the effect of such a sen 
tence by proving it to have been obtained by fraud or collinsi 
The first question was answered in the negative, and the s 
in the affirmative. 

The unanimous opinion of the Judges was delivered ty oe = 
Lord Chief Justice of the Court of Common Pleas, — y n | 
de Grey,’ in a judgment which has become historical with reem 
ence to the subject of Res Judicata. ‘* What has been said at 


Rear 
© proot of tho actual maringa Beg 
is enjoined perpetual silence 
head ; which is the only! 
siastical Courts can give f 
Since the institution of t 
by the Matrimonial Causes: 
and 21 Vict., c. 85,8 6 | 


here. 
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1 2 Sm. L. Ca., 9th ed., 812 [1776]. 

2 “ Of matrimonial causes,” says Black- 
stone (Commn., Vol. iii, 93], “ One of the 
first and principal is 1, causa jactitationis 
matrimonii; when one of the parties boasts 
or gives out that he or she is married to 
the other, whereby a common reputation 
of their matrimony may ensue. On this 
ground the party injured may libel the 
other in the Spiritual Court ; and, unless 
the defendant undertakes and makes out 
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bar,” remarked Sir William de Grey, “is certainly true, as a 
_ general principle, that a transaction between two parties, in judi- 
cial proceedings, ought not to be binding upon a third ; for it 
would be unjust to bind any person who could not be admitted to 
make a defence, or to examine witnesses, or to appeal from a 
judgment he might think erroneous ; and therefore the deposi- 
tions of witnesses in another cause in proof of a fact, the verdict 
of a jury finding the fact, and the judgment of the Court upon 
facts found, although evidence against the parties and those claim- ` —— 
ing under them, are not, in general, to be used to the prejudice of 
strangers. There are some exceptions to this general rule, but | 
not being applicable to the present subject, it is unnecessary to > 
state them. 
“ From the variety of cases relative to judgments being given Leading prin- 
ciples ar res 
in evidence in civil suits, these two deductions seem to follow as judicata enun- 
generally true: frst, that the jadgment of a Court of concurrent — 
jurisdiction, directly upon the point, is, asa plea, a bar, or as 
evidence, conclusive, between the same parties, upon the same — 
matter, directly in question in another Court ; secondly, that the — 
== judgment of a Court of exclusive jurisdiction directly upon the «eee 
point is in like manner conclusive upon the same matter, between | | 
the same parties, coming incidentally in question in another 
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Court, fora different purpose. But neither the judgment of a i 

-A concurrent or exclasive jurisdiction is evidence of any matter meso 
== which came collaterally in question, though within their jurisdic- Pe PAR 
= tion, nor of any matter incidentally cognisable, nor of any matter 


rh 


T 
| 


z to be inferred by argument from the judgment.” — 
The Chief Justice of the Common Pleas then proceeded to Relations  ăž 
trace the relations between the Spiritual and the Temporal Courts —— —— 
d pointed out that where in civil causes the Temporal Courts Goart = ce 


* 


y= 


— found the question of marriage directly determined by the Eccle- 
__siastical Courts they received the sentence, though not as a Plea, ee. 
as proof of the fact ; it being an authority accredited in a se - 
— _Jodicia ial proceeding by a Court of competent jurisdiction ; and — A j 
E died» various examples in which the parties to the suits, or at a = oo 
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as ast th + parties against whom the evidence was recorded, were =- 
A a rties to the sentence and had acquiesced in it ; or claimed under Gas Ex 
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he 
however, the rule was different because the parties were aot t je 
same, and the Ecclesiastical Courts had no judicial cognisance in 
matters of crime. And even if a direct sentence upon the ide t 2 
question in a matrimonial cause were to be admitted as evidence = 
(though such sentence against the marriage had not the force — 
final decision that there was none,) yet a cause of ee 
of a different nature, and the sentence there had only a = 
and qualified effect, viz., ‘that the party has failed in his’ roo = F 
and that the libellant is free from all matrimonial contract, as — 
as yet appears,’ thus allowing the marriage to be — — 
further — in the same or any other cause. — 

The sentence ‘* So that,” observed Sir William de Grey, “ admitting the * a = 


operated as 


evidence only tence in its full extent and import, it only proves that it did ne 
—— yet appear that they were married, and not that they rere 
not married at all, and such sentence can be no proof of any- 
thing to be inferred by argument from it; and therefore i 
is not to be inferred that there was no marriage at any time or 
place, because the Court has not then sufficient evidence to prove 
a marriage at a particular time and place. That sentence and thi 


Conclusive judgment may Well stand together, and both propositions =" 
judgments may 


be reopened on ly true: ... Bat if it was a direct and decisive sentence ı 
the ground of 


frau the point, and, as it stands, to be admitted as conclusive evidet 
upon the Court, and not to be impeached from within; yet li 
all other acts of the highest judicial authority, it is impe tc 1 
from without: although it is not permitted to show th ib 
Court was mistaken, it may be shewn that they were m nis 
Fraud is an extrinsic, collateral act, which vitiates the m E pe 
proceedings of Courts of Justice. Lord Coke says it : 
judicial acts, ecclesiastical or temporal.” — i 
Upon these considerations the Judges were of opinion t 
sentence of the Ecclesiastical Court was not conclusive a 
and that, even if it were conclusive, its effect might be a X 
proving fraud or collusion. —— 
Sieh Soni i Some years later the case of Outram v. Me 
orewood 






























plaintiff brought an action of trespass against the d 
wood and his wife Ellen for carrying away ¢ 








1 3 East., 346 [1803]. 
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mine, to which the defendants pleaded a title derived from one 


= Zouch to the defendant Ellen, (the defendant Morewood claiming Facts. 
= through his wife,) and averred that the coals in question were un- 
der the lands of the former owner Zouch. To this plea the plain- 
z tiff replied, and relied by way of estoppel upon a former verdict 


obtained by him in an action of trespass brought by him against 
Ellen, she being then sole ; to which the wife pleaded, and de- 
rived title in the same manner as now done by her and her 
husband, practically raising the same defence. In the former 
suit an issue was taken and found for the plaintiff and against 
the wife upon the point whether the coal mines claimed by the 
plaintiff were part and parcel of what passed under Zouch’s bar- 
gain and sale to the persons under whom the wife claimed. The 
question, therefore, arose whether the defendants, the husband 
and wife, were estopped by the former verdict and judgment from 
averring contrary to the title there found against the wife. 

“ The operation and effect of this finding,” said the Chief Jus- Privy estopped 
tice, “if it operate at all as a conclusive bar, must be by way of dice ant ane 
estoppel. If the wife were bound by this finding, as an estoppel, ™®™* 
and precluded from averring contrary of what was then so found, 
the husband in respect of his privity either in estate or in law 
would be equally bound according to what is said in Co. Lit. | 
352a! ... A recovery in any one suit upon issue joined on r judgment 

only tor 
matter of title is equally conclusive upon the subject-matter of it — 
such title : and a finding upon title in trespass not only operates —— 
as a bar to the futare recovery of damages for a trespass founded 
“a on the same injury, but also operates by way of estoppel to any 
action for an injury to the same supposed right of possession. . . 
And it is not the recovery, but the matter alleged by the party, and 
upon which the recovery proceeds, which creates the estoppel. The 
= recovery of itself in an action of trespass is only a bar to the future 
= recovery of damages for the same injury : but the estoppel pre- — — 
— cludes parties and privies from contending to the contrary of that = = as re 
— | point or matter of tact which, having been once distinetly putin ee eee 
__ issue by them, or by those to whom they are privy in estate or law, — — — 
-7 -# “ Priviewinestate, as the lessee, feoffee, come in by act in law or in the post, shall a 3 
ate, privies in law, as the 'ords by escheat, be bound by and take advantage of estop- 2 —t™S 
tenant by the curtesy, tenant in dower, pels.” See also Brook ——— — os 
ths incumbent of a benefice, and others that Bro. Estate, 158, 2 E., 4 (17). : — ee 
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has been, on such issue joined, solemnly found against them. . 
A judgment, therefore, in each species of action is final on f r 
own proper purpose and object and no further .. . . — 
of judgment is equally conclusive upon its own subje a ar b 
way of bar to future litigation for the thing thereby decided.” 
Principleof res After examining the authorities? the Chief Justice came i 
arth veteretios conclusion that an allegation on record, upon which issue} i 
an es —— once taken and found, is between the parties taking it an 2 = 
mattor 2f the privies, conclusive, according to the finding thereof, so as t estop 
the parties respectively from again litigating that fact c 
tried and found, and observed in conclusion: ““ None of the ca 
therefore, cited on the part of the plaintiff, negative the c 
Siveness of a verdict found on any precise point once rin * 
between the same parties or their privies. The cases ¢ ed 
by Lord Holt? together with the other authorities on the s 
of protestation and estoppel cited from Bro. Abr. Protest atio 
pl. 9 ; Fitzherbert Estoppel, pl. 20, are, in our opinion, as well 
upon the reason and convenience of the thing, and the analogy 
the rules of law in other cases, decisive, that the husband and ¥ 
the defendants in this case, are estopped by the former verdict 
judgment on the same point in the action of trespass, to wit ich 
wife was a party, from averring that the coal mines 1 
question are parcel of the coal mines bargained and s 
John Zouch, and consequently that the plaintiff ought tor 
Barrs v. Jack- The principles of Estoppel by Judgment were enunei —* 
son [1842-1845] 
great force and lucidity by Vice-Chancellor Knight B 
ease of Barrs v. Jackson,’ and his opinion, though re 
Court of Appeal upon the precise point determined i 
been regarded as the foundation of the modern — -ules S 


Judicata. | = 
Facts. One Harriet Smith having died unmarried and int RE 
an administration suit was instituted in the Preroga nil e 


— 
— - 


Canterbury, in which suit Jackson claimed as * -5 
Miss Smith and her next of kin, and Mrs. Barrs ¢ 
niece and next of kin of Miss Smith. In 1840 the C 


ete pee = = ? 

2 See’ Ferrer’s case, 6 Co. Rep., 7 ; Cro. 3 Incledon v. Barge —— 
Eliz., 668 [1598]; Ineledon v. Burgess, 1 e1 Y. & C, 5855 
Show., 27 ; Comb., 166 ; Carthew, 65[1688]. nee a — 
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of Miss Smith, 
of kin. 





$4 B. P.C., 708; Hargrave’s Law Tracts, 
473 [1776] The decision in Boucher v. 
= Taylor, which took place a month previous 
= tothe decision of the Judges in the Duchess 
of Kingston's case, rested upon the ground 
“that although the two suits were for 
different objects, one for administration and 
the other for distribution, yet the fact had 
_ been in issue between the parties and was 
finally decided between them in a Court of 
 @oneurrent jurisdiction. This is also the 
=- gound upon which the decision of the 
_ Court of Appeal in Barrs v. Jackson pro- 





— i ey: Ves, Sr., 333 [1749], where Lord 
x i d } l: 
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in favour of Jackson, and decreed letters of administration to him 
as the layful second cousin and next of kin of the deceased. In 
1841 Mrs. Barrs and her husband filed a bill in Chancery claim- 
ing as next of kin the residuary estate of the intestate. 
The defendant Jackson relied on the proceedings 
Ecclesiastical Court, and contended that the sole question in issue 
in the present suit had already been decided in his favour, the 
former decision being conclusive. 
consider the sentence of the Prerogative Court conclusive, and 
directed an issue to be tried whether, at the time of the death 
the plaintiff Mrs. Barrs was her sole next 


in the 


The Vice-Chancellor did not 


Lord Lyndhurst, L. C., however, in the Court of Appeal, upon Groands of the 


decision in the 


the authority of a case of Bouchier v. Taylor,' decided by the House Court of Ap- 
of Lords in 1776, in which the circumstances were exactly similar, 

supported by the previous decisions of Lord Hardwicke in Thomas 

vy. Ketteriche and of Lord Holt in Blackham’s case,’ and distin- 

guishing the Duchess of Kingston’s case,* held that the sentence 

of the Ecclesiastical Court in a suit for administration, upon the | 
question as to which of the parties was next of kin to an intestate, — 
was conclusive upon that question in a suit in another Court be- 

tween the same parties for distribution. — 





concurrent jurisdiction with respect to — 
distribution. — 
* 1 Salk, 291 [1711} The plaintiff are 
stated that he had married Jane Blackham eS a 
shortly before her death, and claimed her oh —* ee 
goods. The defendant set up that adminis- —— 
tration had been granted to him, and urged : 
that it could never have been granted * * 
except on the supposition that no such mar- 
riage had ever taken place. Lord Holt 
held that the question had never been put 
in issue before the Ecclesiastical Court, 
and that its judgment was not conclusive 
as to matters collaterally in issue or merely y — oe 
to be inferred argument. € —— GP * ié tees 
* 2 Sm L Ce, Oth EAL, 812; Dies ee 
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Knight Bruce, 
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Exposition 
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The Vice-Chancellor, however, had considered — 


JUDICATA. 






— 


Bouchier v. Taylor' and Thomas v. Ketteriché dis — 


and preferred to “ incur the charge of differing from the h 
and venerable authority of Lord Hardwicke and Lord J -a 
holding that, the only question of fact being whett | 
James Smith, the father of Mrs. 


an enquiry was proper— 


Court. 


“ the present state of the evi 
in a condition of considerable obscurity and doubt, it — 
that the plaintiffs had more evidence than was before the S 
The Vice-Chancellor’s exposition of the principles Z of : 
Civil Law upon the subject of Res Judicata, connee i 
principles with the previous decisions of the English 













— pen 


Barrs, was legitim nat 


i 
A A 


always been considered unequalled for its lucidity and sound 


The passages are rendered into English in the notes. 
« With the rule of the Civil Law,” ! 
“rightly understood, which, in the language of Ulpian says, ' 







said Knight B sce, V 


judicata pro veritate accipitur,’ the Law of England ge i 


agrees. 






The sound reason of the rule can scarcely | je | 


expressed than it is by Paulus, in the Digest, thus : ‘ Si 


controversis singulas actiones, unamque judicati finem sufficere 


babili ratione placuit ; 
rentur. * 


effect :—Thus Ulpian says : 


ne aliter modus litium multipli 
atque inexplicabilem faciat difficultatem : mazime si dit 


“ Other passages in the same division of the Diget « 
< Et generaliter (ut — 









= 
iis 4 
= 
— an 


— 


exceptio ret judicatae obstat, quoties inter easdem persom 


quaestio revocatur, vel alio genere judicii. ® — 
Paulus says: ‘ Cum quaeritur, hee exceptio pi 


spiciendum est an idem corpus 


petendi, et eadem conditio personarum ; quæ — m FR 


2 4 B. P. C., 708; Hargrave’s Law Tracts, 
473 [1776]. 

21 Ves. Sr., 333 [1749]. 

s “A matter once decided is to be taken 
as true.” 

* Dig. Lib. 44, Tit. 2, s. 6. ‘‘ That for 
each matter in controversy there should be 
one cause of action, and that there should 
-Þe an end of litigation, is only reasonable ; 
otherwise, if there were a multiplicity of 
suits very great difficulties would arise, 
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iae o Bane 
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sit.’ 


especially if the ¢ 
contradictory.” =m 

$ Section7: “G erally 
down by Julianus), ¢ & pi 
is available i 
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alia res est’! And again : * Si quis interdicto egerit de possessione, 
postea in *rem agens non repellitur per exceptionem ; quoniam 
in interdicto possessio, in actio proprietas vertitur.” 

And Neratius, ‘ Cum de hoc, an eadem res est, quaeritur, haec 
spectanda sunt: personae ; id ipsum de quo agitur : causa proxima 
actionis : nec jam interest, qua ratione quis eam causam actionis 
competere sibi existimdsset ; perinde ac si quis, postea quam contra 
eum judicatum esset, nova instrumenta causae suae repperisset.”® 

Voet, in his commentary on this title, says, ‘ Non aliter tamen 
huie ezceptioni locus est, quam si lis terminata denuo moveatur inter 
easdem personas, de eâdem, etc., et ex eadem petendi ~causd ; sie ut, 
uno ex his tribus deficiente, cesset. Eadem res intelligitur quotiens 
apud judicem posteriorem id quaeritur quod apud priorem quaesi- 
tum est. . . Eadem petendi causa est etiam, licet non eâdem 
agatur actione, sed alio judicii genere eadem quaestio ventiletur ; 
cum eandem causam non tam actio faciat, quam potius origo 
petitionis, ete. * 

“ Vinnius, in a note to the 13th title of the 4th book of the 
Institutes, upon the words‘ per exceptionem ret judicatae,’ says, * Quae 
ita agenti obstat, si eadem quaestio inter eosdem revocetur, id est, si 
omnia sint eadem, idem corpus, eadam quantitas, idem jus, eadem 


causa petendi, eadem conditio personarum ;* and other commen- 
tators express themselves to æ similar effect. 





* Section 14: ‘‘ And whether the relief 
_ @laimed is the same, and the position which 
_ the parties occupy the same. Unless all 
these are identical the matter is of a differ- 
ent nature.” 
$ 7h. > “If any one claim possession by 
_ @eans of an interdict, and afterwards go 
-against the thing by action, he is not estop- 
ped by the ples, for in the interdict the 
bare question of possession is adjudicated 
_ pon, wheress in the action it is the pro- 
— — —— 
© Section 27: “If the question be asked 
_ Whether the matter in issue is the same, 
the following matters have to be looked to : 
parties ; the subject-matter of the suit ; and 
E dis caine of estion. Por it makes no differ- 
Di enco what reasons a man may have for 
| thinking he has a cause of action, as for 
_ instance whether, after there has been a 

















* “ This plea is allowed when a suit finally 
decided is sought to be re-opened between 
the same parties concerning the same sub- 
ject-matter and upon the same cause of 
action. When one of these three requi- 
sites is wanting the plea fails. The subject- 
matter is the same when the same issue is 
sought to be tried which has been already 
decided. The cause of action will be the 
same, although the form of action may not 
be identical, but another method of proce- 
dure may have been adopted for the trial 
of the same question ; for it is not so much 
the frame of the mit as the right to sue 
which creates the cause of action.” 

s “This plea is available as an estoppel 
if the same question substantially is revived 
between the same parties, that is to say, if 
the subject-matter,the quantity, the right, 


the cause of action, and the character 


the parties occupy are all the same as 
before.” 


wah i 
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The objects The Vice-Chancellor then continued : “It may ba. 

and purposes . oe 

of the two suits think reasonably, whether having regard to the diffe t objec 
> VO be | it k- 

— and purposes of the two suits, if the present point were to be 


by the language of the Digest, or of the principal comme ) 
upon it (including Voet), the illegitimacy of Robert James Si Smi tl 
could be held res judicata, so as to expose the demand in the pr 
sent suit to that exception. The law of England must, h power 
govern in this case ;” and proceeded to examine the author 


above cited remarking :—- 


IC 
Kr | 


* 
— JF 
Ire 


— 


A judgment “If the law as dactvad from these and other authent ie S our 


is final only for 


its proper is, as I apprehend it to be, that generally the judgment, — 


purpose and 
object. a concurrent nor of an exclusive jurisdiction, is (whether receivab 


ceiv 
or not receivable) conclusive evidence of any matter whic ich ci I 
collaterally in question before it, though within the jurisdiel ion, 
of any matter incidentally cognizable, or of any matter to be i 
ferred by argument from the judgment ; and that a jud i gmen i 
final only for its proper purpose and object; it may be thoug 
difficult to say why the sentence in the present case ought, u] 
the present question, to be deemed conclusive.” os 

Commentary The learned Judge upon the case of Outram v. Morewood' obse 


upon UOutram 


z. Mlorewood. ed: “ Lord Ellenborough certainly decided most accurately w 
e direct * 


object of the reference to the pleading in that action at Common Law, th i 
ngrep allegation on record, upon which issue has been once Wk a 
be defeated. found, is, between the parties taking it, conclusive a 
the finding thereof, so as to estop them respectively from I di 
that fact once so tried and found. .. But it is, I think, to 
lected, that the rule agaiñst reagitating matter adjudi 
subject generally to this restriction—that however es 
establishment of particular facts may be to the sound nes 
cial decision, however it may proceed on them as | — hed. 
however binding and conclusive the decision may, a as t a1 
diate and direct object, be, those facts are not all nec 
established conclusively between the parties, a 
them may again litigate them for any other — us 
they may come in question, provided the i immed J iate sul 

decision be not attempted to be withdrawn | * m its ope 
as to defeat its direct object. This limatali on to the rule 


sme ee 


lit 


> 
Vik 4 
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to me, generally speaking, to be consistent with reason and con- 
venience and not opposed to authority.” 

These observations are of great value in dealing with the prac- Difficulties of 
tical difficulties which arise in the application of the rules of res ee 
: judicata, and the observations of Bowen, L. J., in the recent case 

of Brunsden v. Humphrey,' may be cited as shewing what these 
difficulties are. 
The plaintiff brought an action in the County Court and re- Brunsden v. 


Uy a à Humphrey 
— covered damages from the defendant for injury to his cab occasion- (18$4). 


y fee Fe 


ed by the negligence of the defendant’s servant. The plaintiff 
afterwards brought an action in the High Court of Justice against 
l the defendant, claiming damages for personal injury sustained by 
= him through the same negligence. The jury found for the plaintiff, 
with £350 damages, for which judgment was entered. Upon a 
f rule for a new trial, Pollock, B., and Lopes, J., held that the judg- 
E ment in the first action was a bar to the subsequent proceedings, 
j inasmuch as damages for the personal injuries might have been 
claimed and recovered in the first action. The Court of Appeal 
however (Brett, M. R., and Bowen, L. J., Lord Coleridge, C. J., 
dissenting) held that damage to goods and injury to person, al- 
though they may have been occasioned by one and the same 
| wrongful act, are infringements of different rights, and give rise te 
- separate causes of action, and that the action in the High Court was 
therefore maintainable. 
“The rule of the ancient Common Law,” observed Bowen, mpe difficulty 


wid od 












causes in the 
that or the like action of the like nature for the same thing for- —— 
ever. ‘It has been well said’ (says Lord Coke in a note to Ferrer’s eau Be es 


case)? ‘interest republicae ut sit finis litium, otherwise,” says Lord —— 


_ Coke, ‘ great oppression might be done under colour and pretence °f ™>stance- 


_ Edward IV, p. 13, 10)... The principle is frequently stated in 





*LR,11Q B: D., 712; S. C., L. R., * 6 Coke, 9a. 
14 Q. B. D., 141 [1884]. See Serrao v. Noel, * 5 Coke, 61a. 
L. R., 15 Q. B. D., 549 [1885] ; MacDougall s 6 Coke, 45a ; Hudson v. Lee, 4 Coke, 
v. Knight, L. R., 25 Q. B. D., 1 (7) 43a; Bird v. Randall, 3 Burr., 1345 [1762] ; 


IIBS. 
l = 
— 


> —4 
r 


———— 
— — 


ys 


á 


4 L. J.,? “is that where one is barred in any action real or personal is how far the 
by judgment, demurrer, confession or verdict, he is barred as to twosuitsare in 


: and Phillips v. Berryman, 3 Doug. 237 — a 
L. R., 14 Q. B. D., 141 (146,147). [1783], where also referrod to. — 


ellie — 
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the form of another legal proverb. Nemo debet bis t pr 
eddem caus. It is a well settled rule of law that damages res sul 
ing from one and the same cause of action must be ¢ me mi ` 
recovered once for all. The difficulty in each case arises upon ti 
application of this rule, how far is the cause which is being li rated È 
afresh the same cause in substance with that which has — ub- = 
ject of the previous suit. ‘The principal consideration,” a says 4 
DeGrey, C. J., in Hitchin v. Campbell, ‘is whether it be pre a 
the same cause of action in both, appearing by proper averments 
in a plea, or by proper facts stated in a special verdict, or a spe —J 
One criterion case.’ ‘And one great criterion,’ he adds, ‘ of this identity, is | J 


whether the 
same evidence the same evidence will maintain both actions.’ See per Lord E : 


E 
ie 
i ` i T ae 
will maintain 


both actions. in Martin v. Kennedy.* ‘The question,’ says Grose, J., in ú eddon 
v. Tutop, ‘is not whether the sum demanded might — — 


ok 4 


covered in the former action, the only enquiry is whether the sam 
cause of action has been litigated and considered in the form 
action.” Accordingly ‘though a declaration contain count: 
which the plaintiffs whole claim might have been reco — 
if no attempt was made to give evidence upon some of the cla 
they might have been recovered in another action.’ Thorp 
Cooper.* It is evident, therefore, that the application of i 
depends, not upon any technical consideration of the t identity ffl 
of action, but upon matter of substance.” i 
Cause ofaction The expression “Cause of Action ” has been frequently i r de 


Jadicial ¢ BE by the Judicial Committee of the Privy Council, with r 


ee both to the Code of 1859 and the subsequent enact m * 
Soorjomonee Dayee v. Suddanund Mohaupatter,* their Le or 
observed that the expression is to be construed with r 
rather to the substance than to the form of the a tion 
not to prevent the operation of te general rule * und 
maxim—‘Nemo debet bis vexari ; and in Krishna B Beha ri 
Brojeswari Chowdhranee, the Judicial —— a 
reference to section 2 of Act VIII of 1859:—* The 
‘ cause of action’ cannot be taken in its literal and most rest 


sense, but Toner that may be, by the general l 


z 2 W. BL, 827 [1772]. * 5 Bing., 129 [1828]. 
2 2 Bos. & Pul., 71 [1800]. * 12 B. L. R., 315 [1873]. 
* 6T. R., 607 1796). ° L. R., 21. A., 285 [187 
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material issue has been tried and determined between the same 
parties ina proper suit and in a competent Court as to the status 
of one of them in relation to the other, it cannot be tried again 
in another suit between them.” A few years later in Rajah of 
Pittapur v. Sri Rajah Row Buchi Sittaya Garu,' a case under 
Act X of 1877, their Lordships quoted the above remarks, observ- 
ing—“ That Act (the Code of 1859) is not so extensive as the Act 
of 1877, because it merely declares that a second trial shall not 
take place upon a cause of action which has already been decided.” 
And in Rajah of Pittapur v. Sri Rajah Venkata Mahipati Surya,* 
with reference to section 7 of Act VIII of 1859° whieh corresponds 
with section 43 of the present Code, Sir Barnes Peacock observed: 
“ That section does not say that every suit shall include every 
cause of action or every claim which the party has, but ‘every suit 
shall include the whole of the claim arising out of the cause of 
action, —meaning the cause of action for which the suit is 
brought ;”—and cited with approval the rule laid down in Moon- 
shee Buzloor Ruheem v. Shumsoonnissa Begum.* ‘‘ Their Lordships 
think that the correct test is whether the claim in the new suit 
is in fact*founded on a cause of action distinct from that which was 
the foundation of the former suit.” And the above remarks were 
again quoted by their Lordships in Amanat Bibi v. Imdad Husain.’ 
A more searching definition is to be found in the recent case of Refers to the 
Mussamut Chand Kour vy. Partab Singh® ‘The cause of action,” ca ‘plaint ff 
said Lord Watson in delivering the judgment of the Judicial D7375 judg- 
Committee, * has no relation whatever to the defence which may 
be set up, nor does it depend upon the character of the relief 
prayed for by the plaintiff. It refers entirely to the grounds set 
forth in the plaint as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at a conclu- 
sion in his favour.” 
This definition, it is submitted, affirms in substance, though not Was the same * 
= expressly, the view taken by West, J., in the Bombay cases of 7% 
= Haji Hasam Ibrahim v. Mancharam Kaliandas,7 and Shridar 


right 
in substance? 








1 L. R., 12 I. A., 20 [1384]. * 11 M. I. A., 605 [1867} 

s I. L. R., 12 I. A., 119 [1885]. SL. R., 151. A., I1 [1 

s “Every suit shall include the whole of © L. R., 15 I. A., 157 (158) [1888]. 2s 
= the claim which the plaintiff is entitled to 7 I. L. R., 3 Bom., 137 [1878]. | 
9 make in respect of the cause of action,” &ce. 











Are the causes 
Of action in the 
two suits in 


su bstan®< 
identical ! 
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Vinayak v. Narayan Valad Babaji. The facts in the — 
must be connected, so that, had the plaintiff's whole. case been 
brought forward beforé, it would have been conclusively e 
ed upon the same investigation. To use the words quote | b Jape 
West, J., in the later case: “A cause of action is to be regarded as 
the same if it rests upon facts which are integrally connected with 
those upon which a right and an infringement of a right ha 
already been once asserted.” In order to raise the bar of — 
judicata, the matter at issue in the two suits must have or igina ted — 
in the same transaction giving rise to the same alleged ri ht i 
the plaintiff and creating the same alleged duty on the — f the 
defendant. In other words, res judicata depends upon is i 
substance. É l 
In connection with this subject the terms of Explanations I: 
LI to the section require to be looked to. The matter must — in th 
former suit have been alleged by one party and denied or admi 
expressly or by implication by the other, and further, aye 
which ought to have been made ground of defence or 
such former suit is to be deemed to have been directly and sa 
tially in issue. 
The question whether the cause of action is the same ir 
suits may be shortly illustrated in the following cases :— _ 4 
In Doorga Persad Singh v. Doorga Konwari,? the plaint it 
to obtain possession by right of inheritance of certain pro 
alleging that he was entitled thereto under a Kulachar o1 f 
custom excluding female heirs, and he prayed alternative T 
declaration that a deed executed by the defendant, De JOT 
wari, was inoperative after her death, and that he wa 
preferential male heir, entitled to the reversion. The | prope 
question had descended to Doorga Konwari’s son, : a 
death, she sued her co-widows and the present plaintiff i I 


4 
— 


possession of two-thirds of the property, and to have hi er ] 
confirmed as to the remainder. In that suit | Door 
attempted to give evidence as to the Kulachar, b yal at no 
raised upon the point, nor did he make any alle; — a 
alleged custom in his written statement or Sra — apg 
it was held that Doorga Konwari was entit ed to succe 


— H: C., 224 [1874]. 
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property as the mother and heiress. This adjudication was pleaded 
in bar te Doorga Persad’s suit. Sir Barnes Peacock, delivering 
the judgment of the Privy Council, distinguished the case of 
Hunter v. Stewart! upon the ground that the allegations and 
equities in that suit were different in the two cases, observing : 
“In this case, although the allegations are different, the claim is 
the same,” and referring to the observations of Lord Westbury in 
Srimut Rajah Mootoo v. Katama Natchiar,* his Lordship said: “If 
the defendant did not resist the claim in the former suit upon the 
ground of the family custom, he is not entitled in the present suit 
to upset the former decision because he failed to set up a custom, 


Claim as heir. 


which he ought to have relied upon at that time. The decision in — 


the former suit would be utterly useless if the present suit could 
be maintained.” After citing the observations of the Judicial 
Committee in Krishna Behari Roy v. Brojeswaree Chowdhranee,' 
and Soorjomonee Dayee v. Suddanund Mohapatter* as to the 
expression “cause of action,” his Lordship held as to the first 
point that the plaintiff was debarred by reason of the adjudication 
in the previous suit from claiming the property by right of 
inherifance. 

But as to whether the plaintiff was entitled to set aside the deed 
upon his proving his title as presumptive heir, his Lordship 
observed : “ No doubt the family custom might be set up in this 
suit for that purpose, for although the plaintiff is barred by the 
former adjudication from setting it up for the purpose of shewing 


that he is entitled to possession during the life of the defendant 


No. 1, he is not thereby barred from shewing that, upon her death, 
he, if he survives, will be entitled to succeed her,”® but held 
that upon the state of the evidence no declaration should be made, 
as such a course would involve a remand, and all the parties 


interested were not before the Court. The question as to the 


family custom was accordingly left open for decision in a subse- 
quent suit. | | . 
So where a plaintiff sued in 1847, claiming a moiety of an estate 


= in priority to the defendant, a Hindu widow, alleging the property 
— 1 DeG. F. & J., 168; R., 1 Cale., 144; L. R., 2I A, 
846 (1861), 283 [1875]. 





= 211M L A., 50 (73) [1866]. - * 12 B. L. R., 304 [1873]. ` 


5 I. L. R., 4 Calc., 200 [1873]. 
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to be joint and undivided, and the suit was —— 
ground that the property was separate and distinct, —— 
he was not debarred from claiming as heir next in reversion a 
the defendant, admitting the widow’s title to be prior to —* 
seeking to have an alienation made by her set aside.’ 
Where a landlord sues a tenant in ejectment alleging ths 
tenant holds under a lease, and the suit is dismissed on the gr 
that the lease is not genuine or has not been proved, it has — 
that this does not bar a subsequent suit by the landlord as omer — 
to eject the tenant, alleging that the tenant is in occupation ] — 
ing rent and has refused to give up possession. In the — = — 
Girdhar Manordas v. Dayabha® this was the opinion of the m = = 
rity of the Court, which proceeded upon the ground that the fa — | 
that two suits are based upon a tenancy does not imply that th — 
suits are on the same cause of action, and that what has to be = = 
looked to in each case is whether the particular contract orn be —— — 
tion put forward in the first case is or is not the same £ e 
contract sued on in the second. In the former suit the plaintiit 
“asserted terms embodied in and constituted by the — vik i 
they failed to prove. They now allege an entirely different leg 
relation......obviously quite distinct from the one they i 
before. It would have to be proved by different — 
learned Judges considered the argument derived from $ 
tion II, and held that it did not apply to the case, as = nà 
lords had succeeded in the first instance on the a 
them, and the Appellate Court had refused to entertain ti 
on any other ground. — = 
The dissenting Judge was, however, of opinion that the 
of action was the same in both suits, namely, the | re ach o ho 
obligation arising out of the relation of landlord and ten 
that the plaintiff having failed in one suit could not be 
another to establish the same claim by different evide nee 
It was no doubt with a view to elucidating the 6 abje 
Legislature, in enacting Act X of 1877, carded th 3 as 2 
of action.” The question chiefly to oe consider 
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* Sunkur Dyal Singh v. Purmessur Singh, * West and P — 
6 W. R., 44 [1866]. —— 
2 L. L, R., 8 Bom., 174 [1882]. 
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id € 
matter decided in the previous suit was in substance part of the 
cause of action in the second suit, and the matter cannot be said 
to have been determined in the previous suit unless it was put in 
issue and directly determined. 
Res Judicata will now be examined from five different points of 
view. And first as to the competence of the Court. 
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Interlocutory Orders and Orders in execution-proceedings—Principle U sgh 

such orders are conclusive—Ram Kirpal v. Rup Kuari ——— 

Dichit’s case ISSIMBeni Ram v. Nanhu Mal [(1884]—Orders in executi cee 

ings—Act XIV of 1882, s. 244. — 


ae 


> * 


THE rule established by the Privy Council, and since £ u ue . 
in this country,’ requires Courts to be of concurrent jar isdictic 
as regards the pecuniary limit and subject-matter of the s suit it an 
able to try the suit with conclusive effect, before the Jecision 
one Court can work an estoppel as to matter coming befo re ano 
Court. The rule is of a special nature, and has been frame 
special reasons connected with the constitution of © the ind 
Courts. 2 E 2 

In England, however, the rule, so far as it can ae gat 
from the reported cases, is more flexible. In 1775 i 
case reserved upon an indictment, a sentence of exp 
by the Master and one Fellow of Queen’s College, Ca 
confirmed by the Master and a majority of the Fellow ae 
by Lord Mansfield conclusive in a prosecution fo ee a 
fellow-commoner by turning him out of the on 
sentence was held to be of the nature of the a sen | 

i See BabAabat v. Narhari I R,, Padayachi v. V 


13 Bom., 224 [1888] ; Ganapati v. Chathu, 15 Mad., 111 {1891}. 
I. L. R., 12 Mad., 223 [1889]; Vithilinga 2 Rex v. G rundon, í 
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i Ecclesiastical or Admiralty Court fixed and conclusive until reversed 

(in this instance) upon appeal to the Visitor of the College. In a 

case decided in 1831,' the cause related to the rights of the County 

of the City of Chester as between that city and the county pala- 
tine of Chester. Tenterden, C. J., held that a document, pur- 
porting to be a decree made by some members of the Court of 
Exchequer associated with others who were not members, could 
not be received in evidence, the proceeding being one before per- 

a sons not forming any Court known to the laws of the country as 
having competent authority. In Flitters v. Allfrey, the judgment 
of a County Court pronouncing a tenancy to bea yearly, nota 
weekly, tenancy, was held by the Court of Common Pleas, on proof 
that the matter tried was the same, to be a conclusive estoppel, 
although the plaintiff was shewn to have obtained a verdict by 
means of perjury ; and it appears to be well settled that the judg- 
ment of a County Court in England is conclusive evidence 
between the same parties upon the same matter directly in ques- 
tion in another Court. 

It is of much more importance in this country than in England Special reasons 
that, in order to make a judgment between parties in one Court — 
—— between the same parties upon the same point in 
another Court, both Courts should be of concurrent jurisdiction ; 
otherwise the decision of a Court limited to try suits of small value 
might be conclusive in another Court for an entirely different 
purpose, and for a very large amount. As remarked by Sir 
Barnes Peacock in Mussamut Edun v. Mussamut Bechun*: “A 
bond of a very large amount might be set up as an answer, in a 
suit in the Munsif’s Court or in a Court of Small Causes fora very 


lå "a Wo TT Yr re VVVV VV VV——— 










small amount; but it could never be held that a decision in those a > 
Courts as to the validity or invalidity of the bond as a defence to zi i 
the suit would be conclusive upon the Judge in a suit brought a 
upon the bond, and upon the High Court in a regular appeal f ses 

from a decree in that suit.” = — 


In the case now cited the defendant had sued the plaintiff in the Mussamut | 
Collector’s Court under Act X of 1859 for rent upon an — = 





hun — 
— Roers v. Wood, 2 B. & Ad., 245 [1831]. 549 [1860]; Buckland v. Johnson, 15 C. B: 
— - S L.R., 10 C. P., 29 [1874]. (N. S.), 145 [1854]. 
— è See Routledge v. Hislop, 2 E. & E., * 8 W. R., 175 [1867]. 
a wien eee oe — en. As, — 
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for a lease, and the plaintiff set up in defence a borik y ny 
of set-off authorising him to deduct a portion of the rent, and — 
apply it in reducing the amount due by the defendant on the bond Ry A 
The bond having been found genuine, the plaintiff institute ioe 
present suit to recover certain monies which he alleged to be due 
thereunder. The question was whether the defendant cou * 
allowed to say the bond was not genuine after the finding ind he 
previous suit. The first suit was one which a Collector alone 
jurisdiction to try,' and from his decision a special appeal l xy to ; 
High Court ; the second suit was one in which a regular appeal lay 
from the decision of a Judge or a principal Sudder Ameen to the l 
High Court. Campbell and Phear, JJ., having differed in opi nic at 
the Chief Justice supported the opinion of the latter, holding t that ) 
the validity of the bond was not res judicata between the pi ee Š 
as the two Courts were not of concurrent jurisdiction. — 
Sir Barnes Peacock observed : “ An estoppel shuts out enqui y 
into the truth, and it is therefore very necessary to see wheth i- 
such an estoppel was caused by the decision of the Collector.” 
After citing the principles laid down by Lord Walsingham in the 
Duchess of Kingston’s case as to the conclusiveness of Ee rm ent 
of Courts of concurrent and exclusive jurisdiction, the Chief Justi 
pointed out that the Collector’s Court was neither a Cot tad > : 
clusive jurisdiction, nor of concurrent jurisdiction with the Zi Zilla 
Court, as to the validity of the bond ; and that as regards tht 
(except so far as it might form an answer to a claim for rent) | the 
Collector’s Court had no jurisdiction at all. The rule is then sta tatec 
in these terms: “Concurrency of jurisdiction is a necessé ary pi r 
of the rule which creates an estoppel in such a case. I do: n¢ 
know precisely how it is that the doctrine of estoppel has b a 
grafted in the rules of law applicable to the Mofussil Courts. I 
seems to have been taken from the English Law, without — 
ing the rule, that estoppels must be pleaded ; a rule whic h 
applicable to the Courts in this country.? It is quite cles r tha 
order to make the decision of one Court final and ¢ conclu 
another Court, it must be a decision of a Court whic) wou ila lu 
had — over tle matter in the — suit in wh zhi 


— — — — ka a A p 
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2 Act X of 1859, s. 23. in — Mah — — fuka: 
3 Ses, however, the definition of pleadings I, L, R., 22 Cale., an a 
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decision is given in evidence as conclusive.” The Chief Justice 
then said that if it were necessary to determine that the matter 
came collaterally or incidentally before the Collector he would 
have so held, and relied upon the judgment of Knight Bruce, 
V. O. in Barrs v. Jackson, which was reversed upon grounds in 
no way questioning the Vice-Chancellor’s statement of the rule of 
res judicata. 
The decision in Mussamut Edun v. Mussamut Bechun,* pronounc- 
ed ata time when estoppels were still regarded with some dis- 
favour in this country, was not for some years always acted upon, 
but the rule has since been fully affirmed by the Judicial Com- 
mittee. 
In 1873 the question came before a Full Bench at Calcutta in chunder 
Chunder Coomar Mundul v. Nunnee Khanum* There a raiyat ——— ss 


v. Nunnee 


obtained a decree in the Court of the Deputy Collector Abd Act 873]. 
X of 1859, to the effect that he was holding under a kenuine 
maurast pottah and had been illegally ejected by the landlord. 
The decree having been upheld on appeal to the Judge and on 
special appeal to the High Court, the landlord sued the raiyat’s 
heirs in the Court of the Munsif to recover possession on the 
ground that the pottah was spurious. The heirs set up the decision 
in the former suit, relying upon the rule of res judicata in the Code 
of 1859. The Division Bench, being of opinion upon the previous 
authorities® that the matter was not free from doubt, referred the 


11 Y. & C., 585 [1842]; S. C., 1 Phil, 
582 [1845]. See supra, pp. 
3 8 W. R., 175[1867]. 
® The rule was acted upon in Haradhun 
Dey v. Golam Hossein, 8 W. R., 487 [1867] ; 
Tekaitnee Goura Coomaree V. Bengal Coal 
Co., 18 W. R., 129:9 W. R. (P. C.), 252 
1870]; and the following decisions as to 
mall Cause Courts: Chunder Narain Mo- 
Joomdar v. Prithanund Asrum, 12 W. R., 
290 [1867]; Sunkur Lall Pattuck v. Mussa- 
mut Ram Kals, 18 W.R., 104[1872] ; Pohol 
Mullick v. Fukeer Chunder Putnaik, 22 W. 
R., 349 [1874]; Inayat Khan v. Rahmat 
Bihi, I. L. R., 2 All., 97 [1879] ; Kħundu v. 
Tatia, 8 Bom. H. C. (A. C.), 23 [1871] (a 
suit to recover the price of the skin and 
flesh of an ox) ; Manappa Mudali v. S. T. 
McCarthy, I, L. R., 3 Mad., 192 [1881]; 
Pathuma v. Salimamma, I. L. R., 8 Mad., 


83 [1884] (Munsif’s Court). The rule was 
disregarded in Huro Lall Saha v. Sree 
Tirthanund Thakoor, 11 B. L. R., 487 (n) 
[1870]; Nund Kishore Singh v. Huree Per- 
shad Mundul, 13 W. R., 65 [1870] ; Bemola 
Soondury Choedhrain v. Punchanun Chow- 
dhry, I. L. R., 3 Calc., 705 [1878] ; Toponi- 
dhee Dhirj Gir Gossain v. Sreeputty Saha- 
nee, I. L. R., 5 Cale., 832 [1880]. 

* 11 B. L. R., 434 [1873]. 

§ See in addition to the cases cited in the 
last note but one, Gooroodoss Roy v. Ram- 
narain Miter, B. L. R., Sup. Vol. 628 
[1867]; Jonardun Acharjee v. Haradun 
Acharjee, ib., 1020 [1868]; and Prosonno 
Paul Coomar Paul Chowdhry v. Koylash 
Chunder Chowdhry, ib., 759 [1867), Full 
Bench decisions upon s, 23 of Act X of 
1859. 


Krishna Behari 
Roy v. Brojes- 
wari Chow- 
dhranee 


[1875]. 
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case to a Full Bench. The learned Judges of — = — 
though not upon precisely the same grounds, held that —— TE 
tor’s decision was not conclusive. ° mA = 

The question came before the Judicial Committee in — = 
Krishna Behari Roy v. Brojeswari Chowdhranee,* which decision 
appears to leave out of sight the question of concurrent jurisdic 
tion. There the appellant had intervened in a sait which the fe- 
spondent brought in a Court of inferior jurisdiction to set aside 
certain putni leases granted by his adoptive mother. The appe 
lant contended that he was the heir, and that the respondent bad | 
no title as adopted son. An issue was tried and found in favour ot 
the adoption, and it was held that a subsequent suit to set asida 
the adoption was barred by the previous finding. The Judicial ~~ 
Committee observe: “By the general law where a material issus 
has been tried and determined between the same parties in a pro 
per suit and in a competent Court, as to the status of one of them = = 
in relation to the other, it cannot, in their opinion, be again tried £$ 
in another suit between them.” = 

This decision was expressly followed by the Caleutta High Court ~ = 
in Run Bahadur Singh v. Lucho Koer} where it is pointed out that — 
the two Courts in Krishna Behari Roy v. Brojeswari = 
were not of concurrent jurisdiction,’ and in Toponidhee Dhar 6 w a 
Gossain v. Sreeputty Sahanee, where the decison of a Munsif apon : 
a question of heirship was held to be res judicata in a swit — $ | 
in the Court of a Subordinate Judge to recover pas l 
lakh of rupees. 

In the case last cited, White, J., observed: “I must comes 
that if I were unfettered by authority, I should be inelined to holt 
that the Munsif’s Court, although competent to try the a 
heirship for the purpose of arriving at a conclusion upon a mi 
wholly within his jurisdiction, was yet not — iad we 
that issue, so as to make it res judicata in a suit imstitater 
Court of superior jurisdiction and relating to a — 
value is far beyond the pecuniary limits of the Mur 





































2 The judgment of Mitter, J., 11 B. L. — —— 
R., at 441—450, and that of Phear, J. at L.LR2L — 
456, 457, appear most accurately to state SEER SO —— 
the rule. ‘LLR, — 

2 L. R.,2 I. A. 288 [1875} 
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I am such impressed with the judgment of Peacock, C. J., in 

| Mussamut Edun v. Mussamut Bechun.' . . . The doctrine laid 
down by Reacock, C. J., was not referred to in any of the cases 
which I have cited, nor, so far as appears in the reports, was 
brought to the notice of the Courts which decided these cases. Not- 
withstanding this, I think I am bound by the decision of the 
Privy Council which, having the facts before it, expressly decides 
the appeal of Krishna Behari Roy, on the ground that the main 
issne which he sought to have tried in his suit had already been 
determined by a Court of competent jurisdiction.” And the Court 
aceordingly held that the decision of the Munsif upon the question 
of title was conclusive between the parties as to every portion of 
land held ander that title. 

These decisions are overruled by the observations of the Privy 
Council in Misir Raghobardial v. Sheo Baksh Sing, and Run Ba- 
hadur Singh v. Lucho Koer, and neither a question of title, nor 
any other question, can be res judicata by reason of a finding of a 
Court inferior as regards its pecuniary limit to the Court trying 
the question. 

In Misir Raghobardial v. Sheo Baksh Singh,* a suit on a bond misir 
for Rs. "12,000, the defendant pleaded that in a previous suit for Hae i 
interest in the Assistant Commissioner’s Court (the jurisdiction of P% — 
which was limited to Rs. 5,000) an issue was raised and decided — 
to the effect that the defendant had only received Rs. 4,790 ander — 
the bond, and the decision was apheld on appeal. The matter of 
the consideration for the bond had been directly and substantially 
in issue in the first sait which had been finally heard and decided 
in a Court of competent jurisdiction. The present suit was 

_ brought in the Court of the Deputy Commissioner, the pecuniary 
Uimit of whose jurisdiction was unrestricted. The Courts in India ~~ 
held that the second suit was barred by section 13 of Act X < — sie s — 
= IT. » ee 
= Their Lordships of the Privy Council first observed that ct = ea 
— 2 of Act VILE of 1859, the Code of Civil whic — is 
— Act X of 1877 was substituted, wonld not have applied to u 
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case, the ‘cause of action’ in the two suits being different § J but 
that, independently of the provision in Act VIM of 1859, the 

Courts in India had recognised the rule laid down in tho Duchess ga 
ef Kingston’`s case, “and that the intention of the — 


force in India instead of the imperfect provision in the Code of 
1859. Their Lordships were of opinion that the words ‘comp tent S 
jurisdiction’ in Act X of 1877 meant ‘a Court which has jurisdic 
tion over the matter in the subsequent suit in which the — — 
used as conclusive, or in other words, a Court of concurrent jurisdic- — 
tion,’ and referred with approval to the observations of the | Jhie — 
Justice in Mussamut Edun v. Mussamut Bechun# — 

Observations Upon the subject of competent Courts their Lordships aid 

aa Courts, “As to what is a Court of concurrent jurisdiction it is materi: | to 
notice that there is in India a great number of Courts ; that — 
main feature in the Acts constituting them is that they are o 
various grades with different pecuniary limits of ear nd 
that by the Code of Civil Procedure a suit must be institutes 
the Court of the lowest grade competent to try it. . . The q al li 
fications of a Munsif and the authority of this judgment would dr 
be the same as those of a District or of a Subordinate Judge, wi 
have jurisdiction in civil suits without any limit of amount. 
their Lordships’ opinion it would not be proper that the d 


ofa Munsif, upon (for instance) the validity of + vih oro of * 


——— 
= — 


SH 
ah 


a e we ae 


that there is an appeal from the Munsif’s decision, — a 
the facts, would be to the District Court, and not to >the H n 
Court. And that the decision should be conclusive wor ald a 2 st 
more improper as regards many other of the various Co 
India, the qualifications of whose Judges differ greatly. · By tal 
concurrent jurisdiction to mean concurrent as — the} x 


— 


m 
x 


325m. L. Ca, 9th od., 812. See the KAugowlee Singh v. Hossein Bur - 
observations of the Judicial Committee in B. L. R., 673 (680) sh 
s 8 W. R., 175 (179) (1867, m 
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limit as well as the subject-matter, this evil or inconvenience is 
avoided ; and although it may be desirable to put an end to litiga- 
tion, the inefficiency of many of the Indian Courts makes it advis- 
able not to be too stringent in preventing a litigant from proving 
the truth of his case.” 


The Judicial Committee in Run Bahadur Singh v. Lucho Koer, Jui Bahadur 


ingh v. Lucho 
referring to the above remarks further say : “If this construction Koer [1884]. 


of the law were not adopted, the lowest Court in India might 
determine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire.’* In the case now 
cited the plaintiff sought to recover his deceased brother’s estate 
from the widow, an issue between the parties being as to the 
separate or joint ownership of the brothers. The same issue had 
been determined between the parties in a proceeding under Act 
27 of 1860, when the Munsif decided in the widow’s favour. It 
appeared also that in a certain rent-suit decided by the Munsif 
under Act VIII of 1869, in which the plaintiff had intervened, the 
same issue was raised and determined in his favour. It was con- 
tended for the defendant that in the latter case, there being no 
provision in Act VIII of 1869 similar to that in Act X of 1859* 
to the effect that title should not be affected by the decision in 
rent-suits, the plaintiff was bound by the judgment. A Division 
Bench of the Caleutta High Court held that the question as to 
separate or joint ownership was res judicata, observing, “It would 
seem to be refining too much to confine the doctrine of res judi- 
cata in India to exactly parallel Courts.” The Judicial Committee, 
however, approved of the decisions above cited, and held that the 
decision of the Munsif in the rent-suit was not conclusive, but 
their Lordships held upon the question of fact that the widow was 
entitled to succeed, the brothers having separated. 
The rule is now clearly settled that in order to make an ad- Established 


judication by one Court final and conclusive in another Court, the — 


first Court must have been possessed of a jurisdiction sufficient to pepe le a 


try the matter which arose in the subsequent suit. judicata, 





2 Compare the remarks of Phear, J., in s I. L. R., 11 Calc., 301; L. R., 12 T. A., 


- Chunder Coomar Mundul v. Nunnee 309. 


Khanum, 11 B. L. R., 457 [1873]. * Section 77. Sees. 33, Act VII of 1869 
ST. L. R., 11 Cak., 301; L R., 12]. A, (B.C.). 
28 [1884]. sI. L. R., 6 Calc., 406 (415) [1880]. 
Gz 19 
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The Revenue Courts being Courts af limited jordi it was 
held by a Full Bench in Hurri Sunker Mookerjee v. Muktaram 
Patro’ that the decision of a Collector in a suit under Act X of: 
1859, declaring the plaintiff entitled to assess rent upon land - 
alleged by the defendant to be lakhiraj, was not conclusive between — 
the parties in a suit for arrears of rent under Bengal Act VIII of 
1869 ; but one Judge was of opinion that such a decision would 
be binding upon them in a subsequent suit which, but for the 
passing of the later Act, would have been brought in the Revenue 
Court. The judgment of the majority proceeded upon the author- 
ity of Ahugowlee Singh v. Hossein Buw Khan? and Chunder 
Coomar Mundul v. Nunnee Khanum. = 
Act X of 1859 and Bengal Act VIII of 1869 are now repealed 
by the Bengal Tenancy Act (VIII of 1885) in the territories to 
which that Act extends by its own operation, so that the question — 
of the conclusiveness of decisions of the Revenue Courts is now of 
little importance in the Lower Provinces of Bengal. = = | 
Under Act VIII of 1869 it has recently ae held that ifa 
Collector, profes sing to proceed under the provisions of — — 
of that Act, exceeded his jurisdiction by assessing the rent = 
instead of determining the existing rates of rent, his p ceedings 


A 


were not conclusive between the parties in — > —— 
for rent.ê — 


























Chapter X of the Bengal Tenancy Act (VIII of 1885)p 
for a record-of-rights to be made by a Revenue Officer, and fo ae 
record of certain particulars, including the nature and ineid jes tsof 
the tenancy, and the rent payable. Under section 108 : n app 
lies from the decision of the Revenue Officer to a Speci pe — 
and in certain cases of disputes as to entries in the reco d [se a a — 
106], a special appeal lies to the High Court [section 1 
In all other cases the decision of the STe Jod Lage ge inal 


< =. a 





s7 BL R., 673 (1871} LL R, Br * 
B. L. R., 434 [1873 —— 


* ùe., those under the administration of [18$ 


, except Orissa and of the Tenaney A 

the Scheduled Districts (Act XIV of 1 
cae hasnot yet — tel? — — 
exjah Janand v. Krisht Ien o 
I. L. R., 10 Cale., 507 [1884]. o Chunder, —— 
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and such a decision will, it is conceived, be conclusive, as 
to the nfatters decided, in any subsequent suit between the 
parties. 


A question, as to entries in a record-of-rights heard and decided eeepc 
by a Revenue Officer under section 106 of the Bengal Tenancy decisio nof Re- 
Act, has been held res judicata between the same parties in a sub- Mar — 
sequent civil suit. In Gokhul Sahu v. Jodu Nundun Roy! ya Divi- 
sion Bench at Calcutta, distinguishing the case of Hurri Sunker 
Mookerjee v. Muktaram Patro? as being based on the principle 
that the decision of a Revenue Court on a question of title 
is no bar to the trial of the same question by the ordinary 
Civil Courts, referred to the provisions of the Tenaney Act, and 
observed : “ We cannot suppose that it was the intention of the 
Legislature, after providing for the trial of disputes regarding ` 
entries in the record-of-rights by the Code of Civil Procedure 
and by a special Appellate Court, that such disputes should be 
liable to be re-opened before the ordinary Civil Courts of the 
country. $ 

The decision of rent-suits was transferred in Lower Bengal to Mae 
the ordinary Civil Courts by Act VIII of 1869, but, in the North- North-West 
West Provinces, Revenue Courts still exist, and the decisions — 
have taken a similar course. On the one hand, it has been recog- 
nised that the Revenue Courts are tribunals of limited jurisdiction 
existing for special purposes, so that a decision of a Revenue Court 
upon a matter within the jurisdiction of the Civil Courts would 
not operate as res judicata.* On the other hand, the view has been 
expressed that where a matter is limited to the cognisance of the 


Revenue Courts, or where a special and summary remedy is given 





2. L. R, 17 Cale., 721 [1890]. 
2 15 B. L. R., 238 (1875). 
* See, however, Secretary of State v. Nitye 
Singh, I. L. R.. 21 Calc., 38 [1894]. These 
-~ Cases were distinguished in Karmi Khanv. 
-Brojo Nath Das, I. L. R., 22 Calc., 244 
(249) (1894) 
- * Husain Shah v. Gopal Rai, I. L. R., 2 
— All., 428 [1879] ; Ashgar Ali Shah vy. Shanda 
=~ Ma, LL. R., 2 All, 839 [1880] ; Chotu v. 
> Jitan, I. L. R., 3 AIL , 63 [1880] ; Muhammad 
* — pon ——— I. L. Ra 3 






Uchabal, I. L. R., 3 AN., 51 [1880]; Sutht 
daik Mis v. Karim Chaudari, I. L. R., 
3 All., 521 [1881]; Debi Prasad v. Jafar 
Ali, I. L. R., 3 All., 40 [1880], Birbal v. 
Tika Ram,\. L. R., 4 AN., 11 [1881] (de- 
cisions under Act XVIII of 1873); Amri- 
Lal v. Balbir, I. L. R., 6 All, 68 [1888]; 
Phulabra v. Jeolal Singh, I. L. R., 6 AIL, 
52 [1883]; Lodhi Singh v. Ishri Singh, 
I. L. R., 6 Al, 295 [1884]; Ajudhia Prasad 

v. Sheodin, I. L. R., 6 AN., 403 [1884]; 
Ganga Prasad v. Buldeo Ram, I. L. R., 10 
All , 347 [1888] (decisions under Act XIT of 
1881). 
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to a plaintif resorting to those Courts, the decision in resp pect o 

such a matter will be final.! z z 
In Madras it has been held that a Revenue Court Hee io’ power 

to determine title otherwise than incidentally to the limited je ari 


diction conferred on it.* 


pplication - An application by petition under section 63 of the Adm nistr 
er s. 63 O eee 
we Il of 1874. tor-General’s Act (II of 1874) for payment of monies in the h nds | 


of the Secretary of State has been held to be a suit within th 
meaning of section 13 of the Code, and is binding nil 
parties, whether the order made merely dismisses the petition or 
directs payment to be made to the petitioner or to other S 
represented at the hearing. Such an order is, therefore, ef 


— 
— <a 
to bar any subsequent application upon fresh materials.® z Ee = 


Decisions It would seem to be clear that a decision by a Land Acquisitior or 


der the . : è 
Land Acquisi- Judge, in apportionment-proceedings under the Act, as s to the 


aon Ach title of persons claiming a share of the compensation-mont 1e ni 


a 


only conclusive as regards the title to the property in ques 
and does not affect the title of the claimants to “Ther Be y 
Here the parties are brought before the Judge compu sorily,a 
the amount at issue may be unimportant.® But as to thë pr op 
actually acquired the decision would appear to be binding. 
Ram Chunder Singh v. Madho Kumari, the decision ofa 
Court, in proceedings between a ghatwal and his unde Je er-ten 
holders, in which the right to receive compensation-moaéy 3 
termined, declaring certain under-tenures to be pe suffe 
was held conclusive in a suit by the ghatwal to resume one oft 


aa 


under-tenures. Nor is it open to a party to re-open | ina 
suit the precise question which has been settled by ' the > de | 
a Land Acquisition Judge under- section 39 of the’ Act ae ts 


Das 


si “a 

à Shimbhu. Narain Singh v. Bachcha, (1893), dissenting from R 
I. L. R., 2 AN., 201 [1879] (under Ast gopal, I. L. R., 9 Mad i a 
XVIII of 1873); Har Sahai Mal v. Maharaj °> Smith v. See — — — 
Singh, I. L. R., 2 All., 294 [1879] (under Cale., 340 [1878]. 
Act XIX of 1863); Radha Prasad Singh v.  * Act X of 1870, s+ 
Salik Rai, I. L. R., 5 All., 245 [1883] (under $ Nobodeep Chu ier My CA 
Act XVIII of 1873; Bateshar Nath v. Faiz- jendro Lall Roy, I. D. $ 
wl-hasan, I. L. R., 5 All., 281 [1888] (under [1881] =  žć 
Act XIX of 1873). 6 I. L. R., 12 Calc., 4 

$ Rama v. Tirtasami, I. L. R., 7 Mad., 61 188 [1885]. 
[1883] ; approved in Gangaraju v. — 1 Nilmon re Singh Deov. 4 

direddiswami, I. L. — 17 Mad., 106 I. L. R., 4 Cal 2, 757 [1879} € 
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r ⸗ 
A Court is not precluded from entertaining a fresh application 
for the guardianship of a minor under Act IX of 1861 by reason 
of the fact that a similar application has been refused.! 


It must further be observed that ‘competent to try’ means Decision not 


appealable 
> does not work 


therefore, ina case which is not appealable cannot operate as res °*°PPel- 
judicata. Bholabhai v. Adesang? is the leading case on the subject. 

In that case the first suit for Rs. 119 was in the District Court, 

and was dismissed in the two lower Courts, and it was held on 

appeal to the High Court, that the matter being within the 
cognisance of a Court of Small Causes,® there could be no second 

appeal. A second suit on the same identical cause of action was also Bholabhai », 
brought in the District Court, and dismissed on the ground of res —S 
judicata. The Bombay Court held that though the material 

question in both suits was the same, and the two Courts were 
physically the same, the jurisdiction was on the two occasions diff- 

erent, the second suit being for a larger amount. ‘It is now said,” 

observed West, J., “that the decision which was statutably beneath 

the cognisance of the High Court, binds the High Court in a 

more important case. Such a result is manifestly opposed to 

reason, and cannot, we think, have been intended by the Legis- 

ture.”.. . ‘* We must construe the section, if possible, so as to avoid Competent to 
an anomalous result, and this end is attained by saying that the —— ne 
words ‘competent to try such subsequent suit’ in the section mean 
competent to try the suit or issue on account of its nature with 
conclusive effect, since otherwise the higher jurisdiction provided 


by the Code would be excluded by the lower.” 


“competent to try with conclusive effect? A previous decision 








Dwarka Singh v. Solano, 22W. R., 38 [1874], Ramasami Ayyangar, I. L. R., 18 Mad., 189 * 
and distinguishing Kaminee Debia v. Protah (191) [1894]. See the remarks of Selborne, 


Chunder Sandyal, 25 W. R., 103 [1876]. L. C., in The Queen v. Hutchings; Te Ri, G : 
1 Nehalo v. Nawal, I. L. R., 1 All., 428 Q. B. D., 305 [1881]. 2 

[1877]. In the Continental Courts of Europe | 
21. L. R., 9 Bom., 75 [1884]. —in which, as in India, an appeal is gene- —— 


3 In Gonnd v. Dhondbarav [I. L. R., 15 rally admitted asa part of the regular civil 

Bom., 104 (1890)], it was held, following procedure—the rule is that no matter decided = 
Bholabhai v. Adesang, that a decisionina by a lower Court in which an appeal is — — 

suit which was in the nature of a Small excluded, can be res judicata for any other one 

= Cause Court suit, and in which there was case, either in the same or in any other Court, — ee 
= noright of special appeal could notoperate [Sz Savigny, Syst., s. 293.] A complete 
— as res judicata, And see upon this point recognition of the same principle in tke 
 Anusuyabaiy. Sakharam Pandurang, I. L. Indian Courts would afford a ready solution 

i Bom., 464 [1883] ; Srirangachariar v. of many difficulties, but though it has been 
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The above decision was concurred in in Vithilinga 





diction existas Ve Vithilinga Mudali,| where Ayyar, J., states the rale thos: 


to Appellate 
Tribunals? 


Com tent 

j iction 
means com- 
petent at the 
time of the 
first suit. 


“ In appealable cases a decision to be res judicata “must have | 
been given in a previous suit which the parties according to 
the ordinary procedure were entitled to take, as to fact and law, 
ultimately to the same (or corresponding) appellate tribunal tj 
which the subsequent litigation, wherein the decision is relied om ~ 
as conclusive, could be carried.” After citing the passage from 
Savigny above quoted, the learned Judge said: “That element of 
res judicata upon which the whole discussion turns, viz., conent 
rence of jurisdiction, must exist not only as to the original Comt 
but also as to the appellate tribunals and their powers in there 
spective suits,’’—and he founded his opinion upon the authority of 
Misir Raghobardial v. Rajah Sheo Baksh Singh. In Sabbamma 
v. Huddleston? this decision was, however, qualified. Tn that ease 
it was objected that the Court which heard the former suit was not — 
competent to try the present suit, because in the former suit the | 
value of the subject-matter was such that an appeal lay — 
High Court direct but to the District Court. The Court, he — 
overruled this objection holding that the Privy Council decisioni 
no authority for the proposition that the competency of one Cour 
as compared with another is affected by the cireamstance & a in 
one case an appeal lies direct to the High Court, and in th = 
directly to the District Court. E 
The word ‘ competent’ is further to be construed sihi 
to the time when the suit is brought and the jurisd = i 
Court at that period. In Gopi Nath Chobeux. £ 
an issue between the parties in a suit in the Mansifs G — 
stantially raised the question as to the proprietary i ; 
estate in respect of which malikana was — The pr t 
— — ait 




















glanced at on many occasions, Jania valad 
Gaba v. Hulia valad Waru [Printed Judg- 
ments, 1873, p. 170]; Mussamut Edun v. 
Mussamut Bechurn [S W. R., 175]; Misir was not conelt 
Raghobardial v. Sheo Baksh Singh (L. R.,9 ti 3 
I. A., 197], it bas never thus far been 
precisely formulated either by the Legisla- 
ture or by the Courts.” Bholabhai v. *K 
Adesang, at p. 20; The Queen v. Machen 197 {1882} 
[l4 Q. B., 80 (1849); and The Quen v. * 1.0. R17 

Gaun: [L. R., 2 Q. R., 456 (1867)] were also ap 


+ 
q s eY 
Js 
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having increased in value, a subsequent suit for malikana was 
brought in the Court of the Subordinate Judge. ‘‘ It would be 
anreasorable to hold,” observed a Division Bench of the Calcutta l a 
Court, “ that a decision between the same parties to-day passed by 
a Munsif having full jurisdiction would not be res judicata ten 
years hence. The reasonable construction of the words ‘in a 
Court of jurisdiction competent to try such subsequent suit’ seems 
to us to be that it must refer to the jurisdiction of the Court at the D 
time the first suit was brought, that is to say, if the Court which 
tried the first suit was competent to try the subsequent suit, if 


ee ee ee — 


then brought, the decision of such Court would be conclusive £. 
= under section 13, although, on a subsequent date, by a rise in the ; 
= value of such property or from any other cause, the said Court a 
= ceased to be the proper Court, so far as pecuniary jurisdiction is a 


= concerned, to take cognisance of a suit relating to that property.” 

| This principle was approved in another Calcutta case,! where 
the first Court was at the time of suit the only Court competent to a 
decide suits of that nature, which subsequently were made cogni- Í 
sable by the ordinary Civil Courts. “There is no doubt,” 

- observed the Court, “ that the Court in which this suit is brought, 
and that in which the former suit was brought, are Courts of 
different jarisdictions ; but at the same time the Court in which 
the former suit was brought was the only Court at that time 
competent to try suits of that kind, and if this very sait had been 
brought at that time, the Deputy Collector’s Court would have 
been the only Court competent to try it.” 

Wheres a Court of Appeal refuses to decide an issue raised and Upon a ; 
decided in a Coart of first instance, there is no res judicata as — zs 
 thati issue. The question ceases to be res judicata upon appeal and Pice.  — 

reverts to the condition of res sub judice. In Rajah Mokoond = ` 
= Narain Deo v. Jonardun Dey? the plaintiff succeeded in the first eo 
Court, but his suit was dismissed on appeal on the ground that it T 33 — 
was premature. In a second suit for possession of the same — is — 
_ mouzah the Court observed : “As between the plaintiff end the 
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there has been no cause of action similar othe pens 
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Nilvaru v. 
Nilvaru [1881]. 


Effect of judg- 
ment under 
appeal. 
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jurisdiction.” In Emamooddeen Sowdaghur v. Shaikh Futteh Ali 
the defendant in the first suit set up a purchase in answer fo a smt 
for possession. The Appellate Court refused to decide pon the 
validity of the purchase, and referred the defendant to a — 
suit. In that suit res judicata was pleaded, but the Calcutta 
Court held, distinguishing the case of Watson v. The Collector — 
Rajshahye* in the Privy Council, that neither the terms of section 
2, Act VIII of 1859, nor the general principles of res judicata = 
operated as a bar. The same view was taken in G ees 
Bhugut v. Roghoonath Ojha? and Nilvaru v. Nilvaru,* ander Act 
X of 1877. In ‘the latter case the Bombay Court observed ¢ 
‘ We consider that when the judgment of a Court of first instance 
upon a particular issue is appealed against, that judgment ceases” 
to be res judicata and becomes res sub judice ; and if the septa = 
Court declines to decide that issue, and disposes of the case om ~ 
other grounds, the judgment of the first Court upon that issue i 
no more a bar to a future suit than it would be if that judgm a 
had been reversed by the Court of Appeal. This very clearly 
appears from Explanation LV, section 13 of the Civil Procedar 
Code, Act X of 1577; and we consider that that explamat 
introduces no new law, but merely states the law as it previous 
existed.” J 
The effect of a former judgment against which an appeal 
pending was doubted in Sri Raja Kakarlapudi v. Chelle mk 
Chellama,® and section 13 is silent as to this point. The pri 7 ) 
laid down in Nilvaru v. Nilvaru® has been ee are 
F ull Bench case at Allahabad in Balkishan v. Kiiran 
































an 


1 3C. L. R., 447 [1878]. 589). As an Englishman Ish ald | 
2 12 W. R. (P.C.), 43 [1869]. to invite a comparison between the 
® I. L. R., 7 Calc., 381 [1881]. given by these great — or tiu 
4 I. L. R., 6 Bom., 110 [1881]. those embodied in the cases 


s 5 Mad. H. C., 176 [1870]. “In the contrary opinion,” per X — 
lower Court it seems to have been taken 177. Upon this — a p 
for granted that the former judgment thier (Law of Ob 
could not be conclusive because an appeal Mr. Evans, Vol. i, 534) is c if 
was pending. This is not in accordance habad case, I. L. R., lA W, 
with English law as the judgment on the © I. L. R, — 
rejoinder in Doe v. Wright [10 A. & E., 1 I. L.R., 11 AIL, 14 
— 783 (1839)] shews. It would, however, i 

be perfectly sound doctrine in the view of 
other jurists (Unger Ost. Priv. Recht, II, 
603 ; Sav., Syst., VI, 297, seq. Waihter, II, 


Dex 


a 
or? 
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that case the effect of jadgments in pending suits, and the con- 
struction óf Explanation LV of section 13 received consideration. 

The first®nit was for the recovery of an annual malikana for three ah 
years, and was dismissed in the Munsif’s Court, but decreed on [1888). 
appeal. Pending a second appeal to the High Court, the plaintiff 
_ brought another suit for an additional year’s malikana which had 
= accrued after the institution of the first suit. The two lower Courts 
_ decreed the second suit on the ground of res judicata, but the first 
suit was ultimately, on second appeal, dismissed by the High 
Court. The second suit coming up on second appeal, the High 
Court held that the trial of the second suit was not* barred in the 
lower Courts by the operation of section 12 of the Code, that the | 
decree of the Lower Appellate Court in the first suit which, at the 
date of the institution of the second suit, was under appeal to the 
High Court, could not work an estoppel by res judicata, but that 
the judgment of the High Court in the first suit was binding and 
conclusive as regards the subject-matter of the second suit when 
that suit came ap to the High Court on second appeal. The matter 
adjudicated upon in both suits was identical, being the plaintiffs 
title to melikana, although the demand was made in respect of the — 
liability of the defendants for different years. —— 


— 





Pr 


Upon general principles of law, Interlocutory Orders and Orders 1 — ela 

orders and “J 

in Execution-proceedings, if not appealed from, are binding upon — in exe- · 

the parties in all subsequent proceedings in the same suit. It was ——— ee eo 

stated in a recent case’ that the principle underlying section 13 of "ee 

the Code applies to such orders, although that section does not in — 

terms apply to them, the decision of the Privy Council in Ram 

Kirpal v. Rup Kuar® being relied upon as having this effect. : 

: In the case last cited the question arose in the course of execu- Ram Kirpal ; — 

tion-proceedings whether a decree of 1862, according to its true fi os — 

| Cale., 32 [1881] - we also Mockjee Kheta v. objector having been on his own — 

Kasoxjee Devachuad, 4 C. L. R., 282 [1879], tion added as a party respondent to an — 


where, under s. 20 of the Code, it was held 
| Ba acre go is the test for deter- 


— — ——— 113 
380] a case under s 12, where the 





1. L R, 9 Cale, 65(67)[1882, * 
snk R, 6 All, 289; Le Rey TET. A. 
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construction, awarded mesne profits. That question had -— 
determined in the affirmative in 1867 in a previous stage of the 
proceedings in execution of the same decree by tke Judge of 
Gorakhpur, and the execution Court considered itself to be bound 
by that decision. Upon appeal to the High Court, the question 
Allahabad Full Was referred to a Full Bench whether the law of res judicata 
— applied to proceedings in execution of decree, and was | 
in the negative ; whereupon the Divisional Court decreed the 
appeal, and ordered that the execution of the decree for meme 
profits should be disallowed. Sir Barnes Peacock, in i 
the judgment ot the Privy Council, observed :— 


ko 





Privy Counci. “It is unnecessary for their Lordships to express any opioion 
as to the answer of the High Court to the question propounded 
by the Division Bench, though they must not be understood as ~~ 
concurring in it. . . . The question (if the term “rea 
judicata” was intended, as it doubtless was, and was ander 
stood by the Full Bench, to refer to a matter decided by a Court — 
of competent jurisdiction in a former suit) was irrelevant = 
inapplicable to the case. The matter decided by Mr. Probyn wis — 
not decided in a former suit, but in a proceeding of which th | = 
application in which the orders reversed by the High Court s 
Principle upon Made was merely a continuation. Jt was as binding between 
—— intero- parties and those claiming under them as an —— * = 
are conclusive. jn q suit ¿s binding upon the parties in every proceeding in — jf 
asa final judgment in a suit is binding upon them in carrying th 
ment into execution. The binding force of such a judgment dë i 
not upon section 13 of Act X of 1877, but upon general } i — 
of law. If it were not binding, there would be no end tol tigal 
Their Lordships, therefore, held that the judgment of 18 ons 
final and binding upon the parties and those ee n E l 
























7 ~ 749 @ 


the decree of 1862. * They acted as if they had b 
an — against the order of Mr. Probyn, bake 
sitting.” 


Mun Ul Per- In Mungul Pershad Dichit v. Grija Kar 


— aS the J udicial Committee had held that an or 
27. L. R., 8 Calc., 51; L. R; 81. An, 


30 881 — 
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made erroneously at a time when the decree is barred by limita- 
tion, is“ nevertheless valid unless reversed on appeal. ‘The 
order,” said their Lordships, ‘‘was made by a Court having 
competent jurisdiction to try and determine whether the decree 
was barred by limitation. No appeal was preferred against it ; 
it was acted upon, and the property sought to be sold under it was 
attached. . . A Judge in a suit upon a cause of action is bound 
to dismiss the suit, or to decree for the defendant, if if appears 
that the cause of action is barred by limitation. But if, instead of 
dismissing the suit, he decrees for the plaintiff, his decree is valid 
unless reyersed upon appeal. . . . An application for the 
execution of a decree is an application in the suit in which the 
decree was obtained.” 

In Beni Ram v. Nanhu Mal! a dispute had arisen as to the true Beni Ram v. 
construction of a decree embodying the terms of a compromise, rigs]. so 
and the execution Court made an order, on the 25th January 1879, 
against which no appeal was preferred, declaring that interest was 
payable at twelve annas per cent. per mensem until realisation. 
It was contended in a subsequent application for execution that 
the decree-holder was only entitled to interest for two years from 
the decree, and the High Court took this view. The Judicial 
Committee observed : “The High Court took no notice of the 
ground upon which the Subordinate Judge decided—that the 
question had been concluded by his order of the 25th January 
1879, and their Lordships think it should be remarked, in justice 
to the High Court, that this may be accounted for by the fact that, 
not long before this, the Full Bench of that Court had held that 
the law, which they call the law of res judicata, was not appli- 
cable to execution-proceedings. The question now for their Lord- 
ships’ decision is, whether the order of the 25th January 1879 
was not conclusive between these parties. It was an order made 

in the execution-proceedings in this very suit; and the decision 
of this Board in Ram Kirpal v. Rup Kuari? is exactly in point.” 

It must therefore be taken as settled, that the conclusiveness of 
Epei orders does not depend upon the rule of res judicata 
as defined in section 13 of the Code. At the same time the 
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conclusiyeness of a step in a judicial proceeding has frequer 
been referred to that rule. In Peareth v. Marriott,' an order in ar 7 
administration suit, by which the trustees of a will were directed 
to pay to a widow an annuity free from all deductions excep 
income-tax, having been acted upon for twenty years, the widow | 
presented a petition claiming that, by the terms of the — 
income-tax ought not to be dedtieted. The Court of Appeal he e = 
that the matter was res judicata by virtue of the previous oF ; 
Jessel, M. R., observing : “ What is the meaning of res judicata = 
It is a decree inter partes on the same subject.” And, whether 
the adjudication Gperates as a bar in proceedings had in — 
tion of the same suit or in a separate and distinct suit, the e 


has the effect of res judicata, as also a decision that an applicati 


for execution is not time barred. 


be erroneous, yet so long as it remains arere aii in appeal it i 
valid and hinding, and the question cannot be re-opened.” 3 

It is further settled by the case of Ram Kirpal v. Rup Sı 
that a construction placed upon a decree by an execution C ou 
is conclusive as to the effect of that decree so far as the par 6 


is the same—the matter passes in rem judicatam. a * 
Orders in Thus, it has been held that the decision by a competent Court thi ; 
execution- Pisa == 
proceedings. an application for the execution of a decree is barred by limit — 













Although such a decision ll * 


are concerned. But a decree cannot be extended in ual 


beyond the real meaning of its terms, and it would seemt 
matter must have been controverted as well as determined u u 


judicially .* 


An order, therefore, refusing an application to exec — . 
is not an adjudication within the rule of res judicata. 


2 L. R., 22 Ch. D., 182 [1882]. 

2 Manjunath Badrabhat v. Venkatesh, 
I. L. R., 6 Bom., 54 [1881], following Mun- 
gul Pakaa Dichit v. Grija Kant Lahiri 
Chowdhry, I. L. R., 8 Calc., 51; L. R., 8 
I. A., 123 [1881]. See Nanda Rai v. 
T OEE Singh, I. L. R., 7 All., 282 
[1885] ; Bandey Karim v. Romesh Chunder, 
I. L. R., 9 Calc., 65 [1882]; Kashinath 
Morsheth v. Ramchandra, I. L. R., 7 Bom., 
408 [1883]. 

REER G All, 260 | bR TEE A; 


37 [1883]. See Kali Mundul v. Kadar- 


Nath Chuckerbutty, 6 C. L. R., 215 [1880] ; 
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Hurrosoondary Dassee v. 
I. L. R., 6 Calc., atp: % 
Ram v. Nanku Mal, I.L. F ROTA A 
L. R., 11 I. A., 181 GECE 

* Sheik Budan — 
gaya, I. L. R., 11 Bom., & 
Langmead v. Maple, 18 C 3 C. E 
[1865] ; Jenkins v. — 
L., 117 [1867]. See | 
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The Allababad Court has laid down the following rule :— 

Wher an execution case is struck off the file or is dismissed 
upon a round other than a distinct finding that the decree is 
incapable of execution, or that the decree-holder’s right is barred 
by limitation, or by any other law, or on some ground touching 
the merits, its dismissal whether termed as dismissal for default, or 
as struck off the file, does not operate to bar a fresh application 
for execution.' ° 

In Thakur Pershad v. Sheikh Fakirullah the Privy Council 
have recently held that section 647 of the Code does not on its 
true construction ‘independently of Act VI of 1892), prohibit an 
application for execution, where a former application has been 
withdrawn without liberty to present å fresh one.? 

It is not competent to a Court executing a decree to decide a 
question of legitimacy. In Abedunnissa v. Amirunnissa? the 
Judicial Committee construed section 11 of Act XXIII of 1861, 
which corresponds with section 244 (c) of the present Code, with 
the exception of the words “ or their representatives.” 

The conclusiveness of orders passed by an execution Court 
must row, if is conceived, depend upon whether such orders 
are within the jurisdiction defined in section 244 of the 
Code. 

Section 244 specifies the questions which are to be determined Act XIV of 
by order of the Court executing and not by a separate suit. It to becon- 
has further been held that section 244 (c) should be construed ally. 
liberally so as to prevent litigation.* In Prosunno Coomar Sanyal 
v. Kasi Das Sanyal’ the Judicial Committee observed : “It is of 
the utmost importance that all objections to execution-sales should 
be disposed of as cheaply and speedily as possible. Their Lord- 
ships are glad to find that the Courts in India have not placed any 
narrow construction on the language of section 244.” Any further 
examination of this subject does not fall properly within the — 
of any work treating of estoppels. 


a followed in Hurrosoondary Dassee v. Jugo- SLR 2A, 44 [1894]. ms 
pis ` buadhoo Dutt, I. L. R., 6 Cale., 203 [1880]. ELGE 2 Gules. 327 ; L. R., Las 
aS * Dhonkal Singh v. Phakkar Singh, I. 66 [1876]. 

‘pea L R., 15 AN., 34 [1893]; Tirthasami v. * Punchanun Bundopadhya v. Rabia 
~  Manappayya, I. L. R., 13 Mad., 131 [1894]; Bibi, I. L. R., 17 Cale., 711 






2a y  Hajrat Akramnisa Begam v. Valiulnisa § L. R., 191. A., 18 00) Ise <> 
J —— M 18 Bom., 429 [1893]. ar e 
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Res judicata between parties and those claiming under them—Evidence Act, * 
—Classification of persons affected by the Judgment—Property and r 
relation the ground of privity—Fraud of one of the parties or of both th 
Collusive decrees—The question is what persons are to be held as claimiz 
or represented by the parties—Decree against Hindu widow binds S * 
heirs—She represents the estate—Kurta of Hindu family—Rule suggested in 
Savant v. Narayan [1883]—Shebait represents the idol—Holder of servi 
Karnavan of Malabar tarwad—Karnam—Dharmakarta—Trustee—Mana re 
dian—Decree against benamidar binds real owner—Purchasers—Mort 
mortgagee—Landlord and tenant—Receiver—Different titles—Abatemen 
judicata, though other parties may be added in second suit or former parties i 
have occupied different positions—But not where subsequent decision is r = t be’ 
the parties or those claiming under them—Representatives made p ane 
protest—Suit not revived against—Res judicata between co-defendant Be | 
of the rule in England—Rule stated in India—Applications of the rale 
jadicata by inference—Pro formå defendant—Effect of non-appearance-9%e 

D cata in the case of joint contractors and joint wrong-doers—Rule ap plied m 2 
Rule otherwise where joint and several liability — Madras—Bombay—F mva! 
claimed in common—Scope and meaning of explanation V— Is = E: plana 
be read with s. 30? — 

n —* ie 
THe effect of the Judgment of a — Court ha las nex 

be considered. . ae 

Res judicata In the case of Gujju Lall v. Futteh Lalla — n 

parties and. Calcutta High Court held that a former judgment, which 
under them. judgment in rem, nor one relating to matters of — 
is not admissible in evidence in a subsequent suit. either 
judicata, or as proof of the particular point whi ch it 


except between the same parties or those claimin ng unde 
Unless the above condition is fulfilled, such a judg sment 
taken as evidence, and it is not admissible either | as a: — 
under section 13 of the Evidence Act, or as a‘ ‘ fe ret? unde 
; 11 of that Act, which sections do not me ssedly rela 


ments at all. —— 





L — 6 Calc., 171 [1880]. sex Navan Bhi 
— 3 [1878]. sivas i 
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Section 40 of the Evidence Act admits as evidence all judg- Evidence Act, 
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ments integ partes which would operate as res judicata, section 41 
refers to judgments in rem, and section 42 relates to judgments 
upon public matters relevant to the inquiry. 


Section 13 of the Code does not, however, 


in express terms 


mention the case of persons represented by, but not claiming through, 
the parties to the former suit.! 


Persons other than the parties to a suit are divided, in a recent 


Bombay case? 
as affected by the judgment :— 


into three classes with reference to their position 


——— 
persons af- 

acted by the 

judgment. 


(a) Persons claiming under the parties to the former suit, or in Privies. 
the language of the English law, privies to those parties. 


(4) Persons not claiming under the parties to the former suit, Representa- 
but represented by them therein ; as for instance, persons interest- 
ed in the estate of a testator or intestate in relation to the execu- Personal rela- 
tor or administrator, shareholders in a Company in relation to the 
registered officer of the Company, members of a joint undivided 
‘family in relation to a member who has sufficiently represented 


their interests in a former suit. 


(e) Strangers, who are neither privies to, nor represented by, 


the parties to the former suit. 
“In the law of estoppel,” 


says Mr. Bigelow,“ one person 


tives, 


tion, 


——— and 
not personal 


becomes privy of anotner, (1) by succeeding to the position of that relation the 
other as regards the subject of the estoppel, (2) by holding in 
subordination to that other. . . . But it should be noticed that the 


ground of privity is property and not personal relation. 


To make 


a man a privy to an action, he must have acquired an interest in 
the subject-matter of the action either by inheritance, succession, 
or purchase from a party subsequently to the action, or he must 


hold property subordinately.” 


As an illustration of the former 





3 See Badri Narain v, Jai Kishen Das, 
I. L. R., 16 All., 483 [1894] for a discussion 
upon the terms ‘‘representative” and “‘le- 
gal representative.” 

2 Akmedbhoy Hulbibhoy v. Vulleebhoy 
Cassumbhoy, I. L. R., 6 Bom., 703 (709) 
[1882]. 

s. Whittingham’s case, Co. Rep., Pt. VIII, 
42b, 45 Eliz. : —**TIt is to be known that 
— three manner of privities : scil, 
blood ; privity in estate : and 


privity in law. Privies in blood are meant 
of privies in blood inheritable, and that is 
in three manners, sc. inheritable as general 
heir ; inheritable as special heir, and inhe- 
ritable ‘as general and special heir. Privies 
in estate are, as joint tenants, husband and 
wife, donor and donee, lessor and lessee, 
&c. Privies in law are, where the law with- 
out blood or privity of estate, casts the 
land upon one, or makes his entry lawful ; 
as the lord by escheat, &c,” 


ground of pri- 


vity. 
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class, the case of an assignee or a grantee is mentioned, v ho : 
not estopped by a judgment against the assignor or grantor btain- 
ed after the assignment or grant, the case of landlord a — l = 
being cited as an illustration of privity by subordination. | 
that learned author states that in the former class of cases aj g 
ment obtained by fraud is binding, whereas in privity by subor * 
nation the privy, having generally taken for value, would tio b 
barred by fraud of the party to a collusive judgment? ma 
Fraud [t is now necessary to consider the conclusiveness ofi — rr 


— 
Ea 


judgments with reference to the ground of fraud. Thee 

such judgments, with reference to the capacity of the — 

of persons to dispute them, was stated in the following — 

ease of Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy= aa i i 

A decree honestly obtained binds parties, privies, and repre en- 

tatives. Strangers are in no way affected by — i 

unless it be the judgment in rem of a competent Court. 2 | 

of one ofthe Where a decree has been obtained by fraud of one of the ps | 7 
parties i 

it is only binding on the parties, their privies and repre enti tr 

so long as it remains in force. As soon as the fraud is mi oy 

may be impeached and set aside. And the same rule; 

strangers as regards judgments in rem. In the words ol at 

J., “ There has been a real battle, but a victory unfairly we 

or - both the Where a decree has been obtained by the fraud and e Ilusi 

both the parties there is authority to shew that it is bind ling 

the parties themselves and apparently upon their privies alse 

this case,” to quote again from the above case, “ rere hi 

no battle, but a sham fight, * Fabula, non judicium, he 

scend, non in foro, res agitur, to cite from the celebrat -d 

of Mr. Solicitor Wedderburn in the Duchess of King 

between the parties to such a judgment I apprehen nd ti 

binding ; and that, as Willes, C. J., said in Pru v. * 


‘if both parties colluded, it was never —— hat 
2 Bigelow on Estoppel, 5th ed., 142—144. 10 Calc., 612 [188 
® See the Evidence Act (I of 1872), s. 44; *LL. R, 6B 
and Act IX of 1872, s. 17, for a definition observations at p 
of fraud, See Act XV of 1877, Sch. II, Evidence Act. | 
Art. 95, for the period of limitation (three 4 See the obs er 
years). The method of procedure is by suit, —— uthox 
or review of judgment. See Awshootosh the reporte č 
Chandra v. Tura Prasanna Roy, 1. L. R, s 2 Ambler, 763 [ 
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could vacate it.’ 


FRAUD 


The same rule will, 





of these parties ; except probably where the collusive fraud has 
been on a provision of law enacted for the benefit of such privies.” 


305 


I think, though I can find Privies, 
no express authority on the subject, apply as between the privies 


As regards persons represented by but not claiming through Representa- 
the parties to the former suit? and, in the case of judgments in 
rem,’ strangers, it was held in the case now cited, that judgments 
obtained by the fraud or collusion of the parties may be treated as 
a nullity, upon the fraud and collusion being clearly established. 


With regard to decrees obtained by the fraud and collusion of Are the parties 
the parties in order to defeat the rights of third persons, the opin- 


ion appears to be in Bombay that such decrees are binding.* ¢, 
The question is to be determined upon the principles discussed in 
the Chapters on Benami Transactions and Estoppel by Matter in 


Writing.* 


to a collusive 
decree allowed 
as between 
themselves to 
shew the 


The general rule that, in the absence of fraud, an adjudication is The question 


binding only upon the parties to 


or represented by them, requires illustration, the main difficulty 
being as to what persons are to be held as claiming through or 


represented by the parties. 
India will be here presented. 


The principal cases which arise in 


persons 
a suit or persons claiming under are to be held 
as claiming 
through or re- 
presented by 


the parties. 3 


A decree against a Hindu widow, properly obtained, binds the Decree against 
reversionary heirs, the whole estate being for the time vested in 


her for a life interest. 


In Katama Natchiar v. Srimut Raja 


Moottoo,’ a daughter sued to recover her father’s estate, claiming 
to succeed to it on his death on the ground that the property was 
her father’s self-acquired property. The defendant pleaded in bar 
a decree made in a suit by the widow claiming the same estate in 
preference to her husband’s nephew on the ground that the family 
was divided. It was held that the judgment in the former suit 





2 See Bandon, Earl of v. Becher [3 Cl. & 
F., 497 (1835)]; Phillipson v. Earl of Egre- 
mont [6 Q. B., 587 (1844)]; The Queen 
v. Saddler’s Co. [10 H. L. Cas., 431 
(1863)]. 

3 As to judgmentsin rem, see Meddow- 
croft v. Huguenin [4 Moo. P. C., 386 (1844)]; 


-= Perry v Meddowcroft [10 — 122 (137) 


= 1846]; Harrison v. Mayor of Southampton 


[4 DeG. M. & G., 137 (1853)], cited in 
— vV. Vulleebhoy. 


C, E 


® See Chenvirappa v. Puttuppa, I. L. R., 
11 Bom., 708 [1887], and the cases there dis- 
cussed, pp. 719—723. 

* See Param Singh v. Lalji Mal, I. L. 
R., 1 AN., 403 [1877]. See pp. 84—89, 
262—266, supra. 

s 9 Moo. I. A., 539 [1863]. Seo Jugul 
Kishore v. Jotendro Mohun Tagore, I. L. R., 
10 Calc., 985; L. R., 11 I. A., 66; Hari 
Nath Chatterjee v. Mothur Mohun Goswamz, 
I. L. R., 21 Calc., 8 [1893]. 


20 


Hindu widow 
binds rever- 
h sionary heirs. 
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determined only an issue between the parties and did not bind the 
daughter. The Judicial Committee, however, with reference to 
the representative character of a Hindu widow, observee :* “The 
whole estate would for the time being be vested in her, absolutely 
for some purposes, though in some respects for a qualified interest; 
and until her death it couid not be ascertained who would be enti- 
tled to succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail? representing the 
inheritance, would seem to apply to the case of a Hindu widow; 
and it is obvious that there would be the greatest possible meonye 
nience in holding that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the widow.” 3 

A Hindu widow, therefore, succeeding to her husband's estate 


She represents 


————— as heir represents the estate fully, and reversioners chiming to 
succeed after her are bound by decrees relating to her husbands 
estate obtained against her without fraud or collusion. The above 
rule is established by numerous decisions.® 

Nominal party In Pertabnarain Singh v. Trilokinath Singh,* the plaintiff claimed 


to have his right declared to a talukdari in Oudh by virtue of bis 
having been appointed under a power of appointment given bya 
will said to have been executed by the last talukdar, whereby a = 
was given to his widow to nominate a successor. In a previous | 
suit by the widow, to which the plaintiff, being then a minor, was 
only nominally a party, the same issues were raised, and — 
held by the Judicial Committee that the will had been revokedand 
that there was an intestacy. Their Lordships of the Privy 
held that the plaintiff was estopped by the order made in these — 
suit; the widow, holding an estate at least as larg 
Hindu widow in her husband’s property, fully u 
property in the former suit, and the appointment mad e by et 

1 9 Moo. I. A., 604 [1863]. [1836] ; Sachit v. Budhua Kuar, I. be! 


2 In Collector of Masulipatam v. Cavaly AJ., 429 [1886]; Adi Deo N in Singh 


















of is — 


Vencata Narrainapah, 8 Moo. I. A., 500 
[1861], the expression ‘tenant in tail” is 
stated to be calculated to mislead as ap- 
plied to a Hindu widow. 

8 Nolin Chunder Chuckerbutty v. Guru 
Pershad Doss, B. L. R., Sup. Vol., 1008 ; 9 
W. R., 505 [1868] ; Nand Kumar v. Radha 
Kuari, I. L. R., 1 AN., 282 [1876]; Sant 
Kumar v. Deo Saran, I. L. R., 8 All., 365 


Desa Singh, I. L. R., 5.Al * ri 2 
See Chukkun Lal Roy ¥- 








I. L. R., 20 Cale.; 6 (6 a) cas 

the widow did not re se —* 

the will and codicil were 1 — 
aa — 
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, 

such as could only operate on her death. The plaintiff, therefore, 
upon the’anthority of the Shivagunga case! was privy to the former 
suit, and was bound by the order made in that suit. 

The reversioners, however, may contest a decree obtained against Exception. 
them while occupying a different capacity,” and may set aside an 
agreement made between the life-tenant and the grantee of her 
interest.’ 

The manager of a joint Hindu family, suing or being sued, — ——— ee 
acts in a representative capacity. Where, therefore, the interest thority of. 
of a joint and undivided family being in issue, one member of the 
family has prosecuted or defended a suit, such a decree may after- 
wards be considered as binding upon all the members of the family, 
their interest being sufficiently represented in the suit,* and the 
presumption being that he is acting for the family.® 

In the case last cited the manager of a joint family obtained a le 
decree for redemption of certain property in the year 1858 which v. Narayan 
was never executed. Another member of the family, who was a — 
minor at the time of the first suit, subsequently brought a suit for 
redemption in 1878. The Bombay Court held that the second suit 
was barred, no fraud or collusion being shewn in the first suit. 
“ As the law stands now,” observed West, J., “a plaintiff suing 
in a representative character must set it forth, and shew that he is 
qualified to fill it. When a right is claimed in common for the 
plaintiff and others, all persons interested may be deemed to be 
claimants, and thus bound by the result of the suit.” The present 
strictness and elaboration of procedure did not prevail in 1856. It 
was a generally received doctrine that the acts of a manager bound 
a Hindu family so long as they were honestly intended for its 
benefit, or were such as might reasonably be deemed to have that ny = 
character. The Hindu family was, in fact, considered as a corpora- 
tion whose interests were necessarily centred in the manager ; 








2 9 Moo, I. A., 539 [1863]. Habbu +. Pandurang Ganu, I. Le Re, 5 
S Ram Chunder Poddar v. Hari Das Sen, Bom., 685 [1881]; Khub Chand v. Narain 
I. L. R., 9 Cale., 463 [1882]. Singh, I. L. R, 3 All, 812 [1881]. 


3 Mussameut Raj Kunwar v. Mussamut * Gan Savant Bal Savant v. Narayan 
Indirjit Kunwar, 5 B. L. R., 585 [1870]. Dhond Savant, ubi supra. 

* Jogendro Deb Roykut v. Funindro Deb © See Act XIV of 1882, s. 50. 
Roykut, 14 Moo, I. A., 376; 11 B. L. R, 7 See Act XIV of 1882, s. 13, Expl. 5. 
244; 17 W. R., 104 [1871]. See Gan Savant But this provision refers to a private right. 

Bal Savant +. Narayan Dhond Savant, I. See infra, p. 322, 
LR, 7 Bom., 467 [1883]; Naryan Gop 
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while the manager, as the chief member of the family, was 
stood to represent the common interests whenever tlfese were 
subject to be affected by transactions in which he wes engag od 
even in his own name. Union and undivided interest being the 
rule, the presumption was that a manager was acting for the family, 
unless it were made out that he acted, and professed oera im- 
self alone.” — 
Old practice. According to the former practice, in a suit filed by or a ) 
Hindu as manager, it was seldom or never set forth spec 7 
that he sued or was sued on behalf of the family, the intimacy 0 
New practice, Union being taken for granted, and this practice is reco mis — 
the passage above quoted from Jogendro Deb Roykut v. — — 


Deb Roykut > but section 50 of the Code now requires a plaintif 
suing in a representative character to shew that he has taken t he : 
steps necessary to enable him to support that character. And — 

would seem that a plaintiff seeking to charge the members 0 
joint family should either make them parties, or implead th e 


Extoppel by manager in his representative character.2 Where, howe — D 


aoe members of a family, though not parties, have treated the mi anag 
as conducting the previous litigation as their representative and 
their behalf, the decision will of course bind them in a su “a 
suit upon the same matter.’ 

— — Where a shebait has incurred debts in the service of an i de 


ee the benefit and preservation of its property, his po: sitior 
tion. analogons to that of a manager for an infant heir,’ nd do © 
properly obtained against him in respect of debts so ine our 
binding upon succeeding shebaits, who in fact form : n con | 


ing representation of the idols property 5 “H,” observe i 





* i” ~ 


214 Moo. I. A. 376. See the observa- Mussamut Babooee Muari É = 
tions of West, J., in I. L. R., 7 Bom. at 6 Moo. I. A. , 393 (423) [185 
pp. 470, 471. s Prosrunno Hinari Deby ava 
2 See Jttiachan v. Velappan, I. L. R., Baboo, Le R, 2 L Ay 
S Mad., 404 (487) [1885], observing upon Se 20 W.R., 86, for this ca — 
Bissessur Lall Shaoo v. Maharaja Luch- Court: Juggut ( r. ee 
messur Singh, L. R., 6 I. A., 233 (287) nund, 2 Sel. Rep., 12 5 [1815]; i 
[1879]. Ashrom Dundy v. Nursingh * 
Sce Ram Narain v. Bisheshar Prasad, 1 Marsh., 485 [1863]; Ma 
I. L. R., 10 AN., 411 [188], observing upon souree Debia v. Mothooranat 
Narayan Gup Habbu v. Pandurang Ganu, Moo. I. A., 270 (275) [190 
I. L. R., 5 Bom., 686 [1881]. Bhusan\Guha v. Go 
* Seo Huncoman Persaud Panday v. R., 2 Cale. atp. 3 
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Judicial Committee, ‘* such debts, and the judgments founded upon 
them, were not held to be thus binding on successors, the con- 
sequence would be that no shebait would be able to obtain assistance 
in times of need.” In respect of such debts he fully represents 
the estate in litigation. 


So in the absence of fraud and collusion a judgment against Holder of ser- 
one holder of service vatan lands is res judicata as regards a lands. 


succeeding holder.* š 

A decree against the karnavan of a Malabar tatwad may in K 
some cases bind the members. 
ef the Madras Court in Jitiachan v. Velappan,? it vas considered 
that the karnavyan might sue alone on behalf of, and might be 
impleaded alone as representing, the tarwad,® and a decree obtained 
against a karnayan not impleaded as such or even sued in a re- 
presentative character was considered to bind the tarwad.* It was 
pointed out, however, in Kombi v. Lakshmi’ that in order to bind the 
members of the tarwad the proper procedure was toimplead them, 
though in cases in which the members were numerous one or more 
of them might be permitted to represent the others under the 
provisions of section 30 of the Code. The Fall Bench decision 
now lays down the rule that where a decree has been obtained 
for a debt binding on the tarwad, tarwad property cannot 
be proceeded against in execution unless the karnayan has 
been, in the suit, impleaded as such, or it is shewn on the 
face of the proceeding that it was intended to implead him in 
his representative character. And even where such intention 
is apparent, members of the tarwad, who are not parties to the 
proceedings and have not been represented under section 30, are 
not estopped from shewing that the debt for which the decree was 
passed was not binding on them. 








t Radhabai v. Anantrav, I. L. R., 9 Bom., 
198 [1885], where the subject is exhaustively 
discussed. 


anakot Narayan Namburi, I. L. R., 2 
Mad., 328 [1880]. | 
* See Ittiachan v. Velappan, at p. 486, 


Previous to the Full Bench decision waa, 


27. L. R., 8 Mad., 484 (1885). See Sri 
Devi v. Kelu Bradi, I. L. R., 10 Mad., 79 
[1886]; Shankaram v. Kesavan, I. L. R., 15 
Mad., 6 [1891]; Komappan Nambiar v. 


- Ollaran Nambiar, I. b. R., 17 Mad., 214 


[1893]. 
3 Varanakot Narayan Namburi v. Var- 


.5 I. L. R., 5 Mad:, 201 [1881]. See 
Vasudesan v. Narayanan, I. L. R., 6 Mad., 
121 [1882]; Thenju v. Chimmu, I. L. R., 7 
Mad., 413 [1884] ; where fraud or breach of 
duty on the part of the karnavan is proved, 
his acts will not bind the tarwad.—Haji v» 
Atharaman, I, L. R., 7 Mad., 513 [1883} 
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A decree in a suit by the karnam of a certain mitta to recover ~ 
land as part of the mirasi property attached to his office-was held” 
to be binding upon his successor." 

In a suit by one claiming as the dharmakarta of a denka 
against the purchaser of certain land at a sale held in execution 
of a decree against a former dharmakarta who had been removed 
from his office, it was held that the plaintiff was not estopped by 
his failure in a previous suit (to which the defendant was no party) 
te establish his claim to the dharmakartaship* 

One of five trustees in whom the uraima right over a certain — 
devasam was vested, was held estopped by a decree in a Smit 
brought by another trustee, on the ground that he must be deemed 
to have claimed under the latter within the meaning of a 
tion 5 of section 13 of the Code.’ 

In Kamaraju v. The Secretary of State for India,* the decisionot 
a Forest Settlement Officer upon an enquiry held under the Boon- 
dary Act of 1860, at which enquiry the plaintiff (then a minor) - 
was represented by a manager of his estate appointed under see- 
tion 8 of Regulation V of 1804, was held res i 
to recover the land. = . 

Section 2 of Act XL of 1858 enacts with reference to mi | 
Bengal that every person who shall claim a right to — 
of property in trust for a minor under a will or deed or — 
ness of kin or otherwise may apply to the Civil Court — 
ficate of administration ; and no person shall be entitled to im 
or defend any suit connected with the estate of whieh hi 
charge until he shall have obtained such certificate. 

A manager of an estate who has obtained such a ce tifi ate O 
therefore the guardian of infant co-proprietors and * Mi 
them fully in suits for money advanced in reference to th * a 

In The Collector of Monghyr v. Hurdai Narain Shahai? § 
that the plaintiff, a minor, had through his g 
intervened in proceedings to set aside a — 





ib 





























2 Venkayyav. Suramma,l. L. R.,12 Mad., 3 Madhavan v. K } te : $ 
235 [1889]. See Babaji v. Nana, I. L. R.. Mad., 191 [1887]. Kas. 











1 Bom., 535 [1876]. *I. L. RILA 
2 AREE E Thirugnana, I. L. R., — | 
12 Mad., 312 [1889]. L R, OL — 
Lik — | 
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which he and his father were jointly interested as members of a 
Mitakshara family, was held tobe no bar to a suit to recover the 
property,,the purchaser having at the sale acquired the interest 
of the father only. 

A decree properly obtained by or against a benamidar is bind- — — 

ing upon the real owner, the presumption being that the benamidar a, rea 
instituted the suit with his authority and consent. In Gopi Nath 
Chobey v. Bhugcat Pershad Mitter, J., observed: “ It ,appears 
to us, so long as the benami system is to be recognised in this 
country, the proper rule in our opinion is that, in the absence of 
any evidence to the contrary, it is to be presumed that the benami- 
dar has instituted the suit with the full authority of the beneficial 
owner ; and if he does so, any decision come to in his presence 
would beas much binding upon the real owner as if the suit had 
been brought by the real owner himself.” In Khub Chand v. 
Narain Singh,? one Ganesh sold an estate to the defendant’s minor 
son benami for the defendant who brought a suit for redemption 
in his minor son’s name against the plaintiff, the mortgagee. It 
was held in that suit that the sale by Ganesh was invalid. Ganesh 
subsequently redeemed the estate and sold it a second time to the 
defendant. In a suit to set aside the sale it was held that the 
question was res judicata, inasmuch as the defendant though not 
in name was in fact a party to the former suit in which the same 
point had been finally decided. In such cases the real owner may 
not, after standing by, assert his secret title.’ 

A purchaser of land cannot be estopped as being privy in estate Purchaser. 
by a jadgment obtained in an action against his vendor commenced 
after the purchase,* ar 

A purchaser pendente lite from one of the parties to a suit is Pending eal — 
held to claim through his vendor and cannot go behind a decree oe 
obtained against his vendor.‘ 

The position, however, of an auction-purchaser at a sale for Kostion- pute: 


_ arrears of Government revenue enjoys certain privileges conferred ¢laim = 


anasa oi — 
* I. L. R., 10 Cale., 697 (705) [1884]. * Shangara v. Krishnan, L L. R., 15 Mad., propeen 
sik R, 3 All, 812 [18812 See 267 [1989} 

 Bhawabal Singh v. Makaria Rajendra * Mercantile Investment, de., Co. +. River 
Pratap Sahoy, — 321 [1370]; Pro Plate, dc., Co., L R., 94, 1 Ch., 578. 
— — Pal Chowdhry v. Koylash $ Hukm Singh v, Zauki Lal, 1.1 R., — 
 Chunder Pal Chowdhry, B. L R. (F. B), All, 506 [1884", 
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by the revenue sale law. He is not privy in estate to the 
defaulting proprietor. He does not derive his title from him, 
and is bound neither by his acts nor his laches nor by any ime 
tation which would not affect the Government.! In a smt, there 
fore, by an auction-purchaser against the defaulting proprietor, 
proceedings between the latter and third parties with respect t 
the title to the land are no evidence against the plaintiff? The 
purchaser of a putni tenure sold at the suit of the landlord can, 
however, only acquire rights higher than an ordinary purchaser 
by private contract to the precise extent to which such privileges 
are conferred by express terms of law $ 

A deeree against a mortgagor will not bind a mortgagee whos 
title arose prior to the suit to whieh he was not a party* la 
Bonomalee Nag v. Koylash Chunder Dey, it was held thats 
mortgagee in possession, suing for a declaration that a right of 
way did not exist, was not bound by a decision im a suit betweem 
the mortgagor and a third party of which he had no knowledge 
as the mortgagor did not represent the entire estate. Thesa 
decisions proceed upon the principle that the ground of privity is 
property and not personal relation. After a mortgage has bee 
ereated the mortgagor, in whom the equity of redemption alow 


is vested, no longer possesses any estate entitling him to repress 


— 


























ai. 


the interest of the mortgagee in subsequent litigation’ a 
The eases are colleeted in Soski Bhusan Guha v. Gogan ChWMES~ 
Shaha3 = a 


= 
pa 


In Karuthasami v. Jaganatha,? a mortgagor obtained a deen — 
for redemption which was not executed, and subsequently “ J = 
equity of redemption to the plaintiff who sued the mortga efor 


F J 
i nl 
1 





í Radka Gobind Koer v. Rakhal Das * Sita Ram v. Amir Baam, 
Mukherji, I. L. R., 12 Calc., 82 [1835]. See All, 324 [1886]; Dooma Sukon tdi 
Goluckmonee Dossee v. Huro Chunder Ghose, Loil, 12 W. R., 36218695 
8 W. R., 62 [1867]; Kooldeep Narain Singh § I. L. R., 4 Calc., @208h ER 
v. Government of India, 11 B- Lk Ra (P. C.) © Sæ Bigelow on Extoppel ee 
71 [1871]; Boykuntonath Chatterjee v. Amee- 1 See I. L. R., 8 All, at pa 
roonissa Khatoon, 2 W. R., 191 [1865]. ° I. L. R., Z2 Cale, BIG 

3 Buzlool Rahaman v. Pran Dhan Dutt, 9 I. Le R., $ Mad., 479 DEP: 
8 W. R., 222 [1867]. Achari v. Somasendram, I E. B 

3 Taraprasad Mitira, v. Ram Nrising : 
Mittra, 6 B. L. R., Ap. 5; 14 W. R., 283 
[1870], observed upon in Radha Gobind 
Koer v. Rakhal Das Mukherji, I. L. R., 12 AN., 481 [1882]; Gam Sanam 
Calc., at p. 90. L. Rf ; 


7.7 
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redemption. It was held that the suit was not barred by the 
former decree, as the relation of mortgagor and mortgagee had 
not been terminated, and the right to redeem was inseparable from 
the relation so long as it existed. 

In a Bombay case, however, it was held that a decree for redemp- 
tion, on the default of the decree-holder to pay the money declared 
to be due within the time fixed or the time allowed by law for 
execution, operates as a judgment of foreclosure debarring the 
mortgagor, or a purchaser from him of the equity of redemption, 
from bringing a second suit to redeem." 

A lessor cannot, within the meaning of section 13 of the Code, ph 
he said to claim under his own lessee. In Rambrohmo Chuckerbutti 
v. Bunsi Kurmokar,? an ejectment suit by a landlord was held not to — 
be barred by the dismissal of a previous suit by a tenant against ees 
the same defendant in respect of the same land. So in Ram ~ * 
Narain Rai v. Ram Coomar Chunder Poddar? decrees obtained | “i | 
against the registered tenants of a tenure were held inadmissible — 





in evidence against the real owner of the tenure who was not a — 
| party to the suits in which the decrees were obtained and who did — z 
not claim through the parties against whom the decrees were a — 


passed. ” And a suit by a lessor against a raiyat to set aside a pottah | 
is not barred by the fact that the pottah has been declared genuine = 8, | ; 
in a suit by the plaintiff's ticcadar against the same defendant.* i Bet = 
A suit by one member of a family to recover his own share of Receiver, aan 
certain property having been dismissed on the ground that his aa 
father was alive and capable of inheriting, it was held that such eae be ; F Sai 
decision was no bar to a suit by the Receiver in the name of the ae 
_ whole family to recover the whole property.’ — 
In Ahmad Hossein Khan v. Nihaluddin Khan§ a suit against pert 
| an elder brother for maintenance was held by the Privy Council ““* __ 


> v 





ra 


| — 


* — 


Abatement. 


Res judicata, 
although other 
parties may be 
added in 
second suit, or 
former parties 
may have 
occupied 
different posi- 
tions. 


* = 


[PART I — 
adjudication in the previous suit was not between the brothers but 
between the plaintiff and his father, and was based upon a dif 
ferent sort of claim. In Ruder Narain Singh v. Rup Kuar# the 
plaintiff suing as next heir to his uncle was held not to be barred 
by a decision against his father inasmuch as he claimed under a 
title not derived from his father. 

In Nistarini Debi v. Brojo Nath Mookopadhya$ mortgaged pro- 
perty was sold in execution of a decree against the mortgagor and 
was purchased by the decree-holder. The mortgagee sued upon 
his mortgage, making the purchaser a defendant ; but the latter died 
pending suit, and the suit was not revived against his representatives. 
The mortgagee, however, obtained a decree, and the property was 
purchased in execution by the present plaintiff, who now sued toni 
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recover possession from the representatives of the former purchaser. — 
The Court were of opinion that the mortgagee’s suit would, under 
section 371 of the Code, have had the effect of res judicata, that soit 
having abated against the representatives. == = 
When once it is clear that the same right and title has tea 
substantially in issue in two suits an adjudication in the ies 
will bind the same parties in the latter, although other, perso | 
may have been added as parties in the subsequent suit,* or thought 
they may have occupied different positions on the recordé ~ 
In Gopal Das v. Gopi Nath Sircar a former’ suit agains 
defendant for rent was dismissed, the defendant alleging th 
and J were his landlords. The plaintiffagain sued the da a * ant i 
for possession, making H and J parties. It was held, ' 
authority of Gobind Chunder Koondoo v. Taruck Chunde r Bo : 
that the former decision being upon a question of title was 
sive between the parties, and the fact that in the second s ait ther 


~ a | 
> . i i. 
e me e 
— — 
3 J 



















ag * Pe 
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2 J. L. R., 9 Calc., 945 [948]; L. R., 10 
I. A., 45 [1883]. 

3 I. L. R., 1 AN., 734 [1878]. 

10 C. L. R., 229 [1882]. The case was 
decided under Act VIII of 1859. 

* In Mohidin v. Muhammad Ibrahim, 1 
Mad. H. C., 245 [1863], Scotland, C. J 
observed: ‘‘The Advocate-General con- 
tended that the fact of another name being 


introduced as a party distinguished the 
present case from others, But that cannot 


be so in this case; Otherwise 
estoppel by jadranka 
be got rid of by introducir ga 
as a plaintiff or defendan 
quent suit.” E 
5 See Gobind kunder 3 
Chunder Bose, infra; Sh 
ulla Khan, I. L. Rey val 9 
e 12 CL. Ra ss [188 
T-T- i 3 X alc 15; 
[1877]. ; 
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were other parties was immaferial. In Ananda Raman v. Paliyil 

Nanu, the defendant alleged in the first suit that he claimed 

under N, the plaintiff contending that he held as under-tenant to 

P, and the suit was dismissed. The plaintiff then sued the de- 

fendant and N. It was held that the first decision was no bar on 

the ground that no issue as to the defendant’s title under N was 

decided in the former suit. The question in such eases would 

seem to be whether in the first suit an issue has been raised and 

finally decided or not. 

In Zamindar of Pittapuram v. Proprietors of Kolanka,? the But not where - 

previous suit was by the plaintiff's father against the grandmother — 


decision is not 


of the plaintiff, the father of the defendants, and the sister of their }°*°e7 fe 


parties or 
father, to restrain the grandmother from wasting property which had ‘°° (ming 


under them, 

belonged to her husband by assigning it to her co-defendant ; but 
as regards the subject-matter of the second suit there was no dis- 
tinct allegation in the pleadings of the first suit, nor anything to 
connect the defendant’s father with it or to disclose any claim to it 
on the part of the plaintiff, thes uit being substantially to re- 
strain waste. In the second suit the plaintiff sought to recover 
possession of property mentioned in the plaint in the first suit, 
stating that it had belonged to his grandmother, and that on her 
death the defendants had taken wrongful possession. The Judicial 
Committee held that the decision in the former suit was not a decision 
in a suit between the same parties or parties under whom they 
claim, establishing the right of the defendants in the former suit 
to the property in question in the present suit, and that the cause 
of action in the present suit was not determined in the former suit. 

Where, without any issue being raised and tried, certain persons Representa- 
were made parties to a suit as representatives of the deceased de- —— 
fendant (a Hindoo widow), and they denied at the time that they — 
were her representatives, it was held that they were competent to 
sue to have it declared that the decree in the former suit (being a 
mortgage decree) only covered the widow’s life interest, and that 
their suit was not barred either as res judicata or under section 
244 of the Code.* So, in a mortgage suit against the mortgagor 


25. L. R., 5 Mad., 9 [1882]. was,I. L. R, 6 Cale., 777 [1881]. See 
3 I. L. R, 2 Mad., 23; L. R.,5 I. A., Gourmoni Dalee v. Jagut Chundra Audhi- 
206 ; 3 C. * R., 265 [1878]. kari, l. L. R., 17 Cale., 57 [1889], 


3 Kanai Lall Khan v. Sashi Bhuson Bis- 
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the mortgagor, A having died before decree, and the suit not being - 





ee ~ MS 
— — 


revived against his representatives, it was held that the decree 





was not binding on the representatives, and that a second suit 


would lie as against them to recover the property.* 

The subject of decrees between co-defendants and their effect — 
has to be considered. In Chamley v. Lord Dunsany, ee —_ = 
“ It seems strange to object toa decree be- = 


Redesdale observed : 


cause it is between co-defendants, when it is grounded on evidence = 


between plaintiffs and defendants. 


and acted on, and the constant practice of Courts of Equity.” $ = 
And Lord Eldon, in the same case, 


made out between defendants, by 


and proofs between plaintiffs and defendants, a Court of Equity 
is entitled to make a decree between the defendants. r 
my Lords, a Court of Equity is bound to do so. The defendant : 
chargeable has a right to insist that he shall not be liable to be 






— — 














It is a jurisdiction long settled z, = 


said : ‘* Where a case is 
evidence arising from pleadir 












made a defendant in another suit for the same era 
then be decided between him and his co-defendant. And = F = 


defendant may insist that he shall not be obliged to institu 
* 


another suit.” * 


In Cottingham v. Earl of Shrewsbury,’ Wigram, hie C, st 
“If a plaintiff cannot gta it hi 


the principle more concisely : 


right without trying and deciding a case between co-defer 
the Court will try and decide that case, and the co-defendant 
be bound. But if the relief given to the plaintiff does not requi 
or involve a decision of any case between co-defend ants, 
co-defendants will not be bound as between each other by 
— which may he necessary only to the deo 


obtains.’”® 


2 Bepin Behary Bundopddhya v. Brojo 
Nath Mookhopadhya, I. L. R., 8 Cale., 357 
[1882]. See, however, s. 371, Act XIV of 1882. 

® 2 Sch. & Lef., 690 [1807]. See Far- 
quaharson v. Seton, 5 Russ., 45 [1828]. 

e Tò., 719. 

a Ib., 718. 

$ 3 Hare, 627 [18453]. 

e Ib., 638; Jessel, M. R., in Keran v. 
Crawford, L. R., 6 Ch. D., 29 [1877] says: 
“ What right hasa Court of Justice to in- 
























he plai 


Sen * 


EER a claim by titio por 
one co-defendant against a 
not aware of any. 


them in a proper action... 

tiff obtains relief agin one 
fendants, and there are § ub 
tions either necessary — 
work out that relief ¢ omplet É 
benefit of the plaint ff * ne 
adjust the rights of ho det efenda 
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The rule in Cottingham v. Earl of Shrewsbury! is stated in Hulk out he 
another form by West, J., in Ramchandra Narayan v. Narayan piss6.] 
Mahadev “There must be a conflict of interests amongst the 
defendants and a judgment defining the real rights and obligations 
of the defendants inter se. Without necessity the judgment will 
not be res judicata amongst the defendants, nor will it be res judi- 
cata amongst them by mere inference from the fact that they have 
collectively been defeated in resisting a claim to a shage made 
against them as a group.’® It is apprehended that the rule which 
is to be applied in this country is here correctly stated. 

The cases in which a decree has been held to be’res judicata in 
this country among co-defendants require to be noticed. 

In Sheikh Khoorshed Hoosein v. Nubbee Fatima,* it was held Applications of 

6 ha mac . the rule. 
that a decree for partition is in the nature of a joint declaration of 
the rights of all the persons interested in the property, and is 
therefore binding upon co-defendants. 

In Shadal Khan v. Aminullah Khan,’ a question of legitimacy 

had been decided in a former suit in which the parties were co- 
defendants. On that occasion the present plaintiff had supported 
the cause of the then plaintiff as against the present defendant. 
It was held that, although the parties had in the former suit stood 
together in the same array, they had been in fact opposed to one 
another, and the question of legitimacy had been finally decided 
between them. 

A similar case is Bissorup Gossamy v. Gorachand Gossamy® 
The plaintiff had as defendant in a former suit supported the then 
plaintiff, his lessee, against the present defendant. It was held 
that the title to the mouzah was res judicata between the parties, 
upon the authority of Govind Chunder Koondoo v. Taruck Chunder 

- Bose.” To the same effect is the case of Venkayya v. Narasamma? 
the principle of decision being that where a matter in dispute in a 
suit has been the subject of active controversy between the parties 


quent on the relief so obtained by the >? I. L. R., 11 Bom., 216 [1886]. 
plaintiff, the Court may by inquiries in s Tb., 220. 

chambers work out the equities between * J. L. R., 3 Cale., 551 [1877]. 

the co-defendants. But there is no case s I. L. R., 4 All., 92 [1881]. 

produced in which any such enquiries 6 I. L. R., 9 Cale., 120 [1882]. 

were directed where the plaintiff’s case 71. L. R., 3 Cale., 146 [1877]. 

= wholly failed.” ® J. L. R., 11 Mad., 204 [1887]. See Ma- 
eoe 2 Oar; 027; dhavi v. Kelu, I. L. R., 15 Mad., 264 [1892]. 
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as co-defendants in a previous suit, they are ras from re 
agitating the same matter. 

The rule is, however, different where the decision im the on 
vious suit has been between the plaintiff and the defendants collec 
tively, and the relief given to the plaintiff has not involved the 
decision of any question between the defendants inter se. In such 
a case there can be no res judicata by inference between the 
defendants. 

In Jumna Singh v. Kamar-un-nissa,' a Full Bench of the Alla 
habad Court held that the finding, in a previous suit to enforce S 
right of pre-emption against the vendor and the purchaser as de- 
fendants, was between the plaintiff and the defendants collectively 
and did not preclude the purchaser from suing the vendor tg 


— 


establish the sale. The same Court held, in Bhagwant Singh v. Tq | 


Kuar, that the finding in a previous suit, in which the parties oF 
those under whom they claimed were defendants, to the effect that 
a certain family was joint, was not a determination of the matter 
among the defendants inter se, and could only be res judicata as 


against the former plaintiff and those claiming under him. f E 
























The case of a pro forma defendant, and that of a er 


does not appear, was considered by two Full Benches of th 
Calcutta High Court. In Brojo Behari Mitter v. — 
Mozumdar one Uma Churn brought a suit against the ¢ 
to recover a tank claiming as tenant of one Brojo Behari, who wa 
made a pro formå defendant, and who supported the pial 
case. The suit was dismissed. Brojo Behari then sued thede 
ant for the same matter. The Court held that the suit w 
barred, observing: ‘* No doubt in the former suit them 
in issue was also in issue and was formally determined, bal 
suit was not ‘between the same parties’ as this suit ‘ or b tw 
parties under whom the parties in this suit claim. The pl 
is the landlord of the plaintiff in the former sit, a 
barred by the decision of that suit, which was — 
a third party, because he was joined as defendant v 
It is sufficient to pear out that the conduct of the st 


1 I. L. R., 3 All., 152 (1880). R., 4 All, 92. 


3 I. L. R., 8 All., 91 [1885], distinguishing ‘Lie, ae 
Riaial Made. Vic dialled Mies, T 


— 


— 
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his hands.” This decision fas been dissented from in Madras, 
impliedly.in Chandu v. Kunhamed,' and expressly in Madhavi v. 
Kelu? In Latehanna v. Saravayya,? it was recently held, follow- 
ing Chandu v. Kunhamed, that the defendants must be taken as 
claiming under the plaintiff in a previous suit. 


In Surender Nath Pal Chowdhry v. Brojo Nath Pal Chow- Effect of non- 
appearance. 





dhry,* the parties were co-defendants in a previous suit brought 
by another co-sharer to recover rent from the present defendants. 
The present plaintiffs did not appear, and it was held that rent 
=- was payable as claimed. The plaintiffs then sued to recover their 
3 share of the rent. The Court held that the decreein the previous 
= soit did not operate as res judicata, and was not admissible as 
= evidence. Upon the first ground the Court observed : “ We think 
it clear that no question of res judicata can possibly arise. The 
test is mutuality. If the former suit had been dismissed could it 
have been said that the now plaintiffs were barred. Apart from 
res judicata, the question whether the decree referred to was ad- 
missible in evidence is, we think, concluded by the two Full Bench 
cases.—-Giujju Lal v. Fatteh Lal,’ and Brojo Behari Mitter v. Ke- | 
dar Nath Mozumdar.”* 
The Full Bench cases do not expressly recognise the distinction | 
drawn in Ramchandra Narayan v. Narayan Mahadev? It may 
be doubted whether their effect is not to weaken the rule of res a 
judicata as between co-defendants, and the earlier cases in Calcutta se 
are to the same effect.’ oe 
The rule that a jadgment obtained against one or more of seve- ering ine — > 
ral joint contractors or joint wrong-doers operates as a bar to a joint E conte a 
second suit against any of the others has been applied in this coun- —— $A 
try. This rule was laid down in King v. Hoar® by Baron Parke i 
in the Court of Exchequer and was followed in Brinsmead v. 















* L LR, HM Mad., 325 [1891]. jee Shahoo, 9 W. R., 557 [1863] ; Kalse Kin- 
= 1. LR, 15 Mad., 24 (1892) ker v. Kristo Mungul, 11 W. Sean eee 
— * Tr. L R., 18 Mad., 164 [1894] Obhoy Churn Nundee +. Bhoolbun M 
21. L. R, 13 Cal, 352 (1896) Mojoomdar, 12 W. R. te pe res 

«SLE. R., 6 Cale., 171 [1880]. lut Chunder Ghose v. Kishen Govind Deb, 16 
-o OFLE R, 12 Cale., 580 (1886) W. R., 128 [1871] ; Nobia Chunder Dass v, 
-O FLL R, H Bom., 216 {1886} Nim Chand Das, 17 W. R., 191 [1872]; 


* Ramessur Ghose +. Azem Joardar, 17 W, 
Mw R., 373 [1872]; Ais Alli v. Juggut Chun- 
der Roy Chowdhry, 2 W. — 
eg ee Ta eee 


Rori epei? ie 


knuha 










An? JOINT CONTRACT OR TORT, 


Farris? in the Exchequer ( ‘hamber, and by the Home of 
in Avedell v. Hamilton and rests upon the p 
there is one cause of action, whether against —— 
that cause of action is changed into matter of record byt 
ment of a Court of record by — operation of — ES 


ive La alt“ uiar the plaintiffs, — — to treat a 
gaging.the shares of two of the members of a family, and xecuti 
decree against those shares, swed the other members of the amı 








— 


QA g prane “Tf ‘tn is a joint contract, nti = 
and several bat a joint contract, and that is all ths can be, and = 
à party sues npon it and gets judgment, he cannot bring a fre = 
smit against the persons who were jointly liable but were ot 
incladed in the former sat.” ae 
In a oo t‘aleutta case, Hemendro Coomar M 
Riajendro Lali Moonshee® the rule was stated to be one of pri 
and not — of procedure, and section 43 of the Co 
was held not to create a joint and a several hability in es 
bat merely to allow the promisee to sue one or more ¢ 
misors in one suit, thereby preventing the defendant f 
ing that his co-contractors ought to have been vel 
“There is.” said Garth, C. J., “but one cause of action f 
jered party im the case of either a joint contract or aj 
and that cause of action is exhausted and 555 
being obtained by the plaintitf against all or any of the” 
tractors or joint wrong-doers whom he chooses to sue.” a 
Lt is pointed ont in the case last cited, that the : 


to bar a creditor from porsning his remedy against a i 
is oat of the jurisdiction.’ 


* iL. RK. TAP. 547 S972} -LRAG 

SLR 4 Ap. On. 506 [ISTO], Se the —B 
feeent case of Hemmeed +. Sioi, LR, all to be j a 
IQR, 91 H53), where the concent of the v. Geisel, La Roy 
defendant (one of two joint contractors) to there cited. — ee 
the setting aside the judement, was hold * 10 BL. R.,: 
not to enable the plaintiff to sue the other Ramnath R 
joint contractor, Se LQ. R, 1891, p. 206, 

® Where a cheque ix given as acollateral © 1 
— aha contd ee om “ue 
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The above cases were distinguished in Dhunput Singh v. Sham —* eee 

Soonder Mitter, where the plaintiff, after suing some of his Co- and several 
: > o ` . i liability. 

sharers in a putni for arrears of rent, discovered that they had sold 
their shares to the defendant. He applied unsuccessfully to have 
the defendant made a party to that suit, and subsequently sued 
him to recover arrears in proportion to his purchase, the former 
decree remaining unsatisfied meanwhile. The Court held that the 
relation between the defendant and his vendors gave pise toa 
separate liability, and that a decree against one of several joint 
and several promisors without satisfaction would not bar a second 
suit. In Lawless v. Calcutta Landing and Shippõng Co! a deci- 
sion in a suit against a banian was held not res judicata in a suit 
for the same money against a manager, the liability not being joint 
but being based on distinct contracts. 

The doctrine has been applied and distinguished in Madras. In Madras, 
~ Gurusami Chetti v. Samurta Chinna Mannar Chetti, the plaintiffs 
obtained a decree for a money debt against one Virargava, who 
with his infant sons constituted a joint trading family. Execution 
having issued against a certain property, the mother of the sons 
intervened and the attachment was raised. In asuit against the 
sons to obtain a declaration that the house was liable to attachment, 
it was held that the scope of the decree could not be extended so 
as to make the other coparceners liable, the cause of action being 
one and indivisible, and the plaintiffs having exhausted their re- 
medy. In Chockalinga Mudali v. Subbaraya Mudali* a creditor 
obtained a decree against a member of an undivided family in re- 
spect of certain property hypothecated by him, and attached the F 
property, but on the other coparceners intervening their shares — 
were released. The creditor then sued to have it declared that the | S 
shares released were liable to attachment, and proved that the debt — E 
had been incurred for purposes binding on the family. It was — PE 
held that the coparceners not being parties to the former suit their a 
shares could not be affected by the decree. peer e 

And in Bombay the rule has also been recognised. In Lukmi- —E 
das Khimji v. Purshotam Haridas,’ a decision upon section 43 of 











= ERL. R., 5 Calc., 291 [1879]. *1.L. R., 5 Mad., 133 [1882]. — 
— — 7 Calc., 627 [1881]. sI. L, R., 6 Bom., 700 [1882]. — — 
1. L. R.. 5 Mad., 37 [I1881). ee ee 


i * 
a ts — = 
C, E 21 i — — ae 





Where plain- 
tiff has failed 
in asuit against 
one of several 
jamt debtors. 


Private richts 
claimed in 
common. 


Kalishunker 
Doss æ Gopal 
Chunder Dutt 


(1890}. 
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the Contract Act, it was held that a plaintiff suing k firm l a — 
proceed against some of the partners, allowing his remedy against 
the others to be barred. eee 

Conversely, a judgment recovered by one of several joint thon i 
cannot be pleaded as a defence to a subsequent action against — 
other joint debtors in respect of the same cause, unless the plea — 
shews that the judgment was recovered on a ground which ope l 
ed as a discharge of all. 

——— V to section 13 provides that where persona Ege 
bond fide, in respect of a private right claimed im common for = 
themselves and cthers, all persons interested in such right shall, = 
for the purposes of the section, be deemed to claim under the 
persons so litigating. — 

It has been held in Caleutta that the explanation nine = 
to cases where several different persons claim an easement or — 4 
other right by one common title, as for instance, where the inhabi- E 
tants of a village claim by custom a right of pasturage over the san — 
tract of land or to take water from the same spring or has. TE 
the case now cited Gopal Chunder sued Koylas Chander to estaonstg 
his right to build a wall across a drain, and, the latter Dg) * 
up his prescriptive right to use the drain, it was held tha * : 
prescriptive right existed. One Kalishunker then — 
der claiming to use the same easement, and the latter plea 
the previous judgment operated as res judicata and that F a 
ker was claiming under Koylas Chunder within the m “a oe 
the explanation, and the lower Courts so held — 
that the right claimed by Koylas in the former suit ¥ 
right which he claimed in common for himself and o ot ~ 
C.J., and Mitter, J., however, held that the 
owner was essentially a separate claim in respect ol — 
premises. : = 




























io 
Th 





1 Phillips v. Ward, 2H. & C., 717 [1863]. 1 Bom. H bai [looses ws 

® Kallishunker Doss v. Gopal Chunder Dit hereditary services). Rec 
1. L. R., 6 Calc., 49 [1880], citing Arlett v. v. Gouri — 
Ellis, 7 B. & C., [1827]; Blewett v. Tregon- Calc., ) ASS ae 
ning, 3 A. & E., 554 [1835]. It is doubtful a right to the reguiar 
if the explanation applies to cases hike in a temple), tw 
Archakam v. Udayagiry, 4 Mad. H. C., 349 parties iñ roov 
[1869] (right to receive honours as priest of Court. a 
a temple); Arishnambiat vy, Lakshumanbhat, — — 


person who was actually the party defend- 
‘ant was jointly interested with him in the 
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s 
In Hazir Gazi v. Sonamonee Dassee, it was said that the expla- Scope and 
: 3 à > meaning of the 
nation would not have the effect of making a judgment, obtained explanation, 
against one co-sharer in certain property, conclusive against an- 
other co-sharer where the suit did not purport te have been litigat- 
ed bond fide in respect of a right claimed in common by both. 
And in Vasudera v. Narayana? the opinion was expressed that the 
explanation does not refer to the case of a defendant at all, but 
only to the case of a plaintiff.’ 


the widest possible terms. 


But the explanation is fyamed in 


Ut seems also to have been assumed in some of the Madras cases Madras, 
that the explanation applies to suits for land.* » In Madhavan v. 
Keshavan,® a decree, in a suit brought by one of five trustees of a 
certain derasam to recover trust property, was held to be a bar to 
a second suit brought for the same purpose by another trustee who 
was not a party to the first suit on the ground that he must be 
deemed to claim under the plaintiff in the first suit. It was, how- 
ever, pointed out in Varanakot Narayanan v. Varanakot Narayan- 
an, that whereas section 30 of the Code may embrace claims of a 
public nature, Explanation 5 is confined to private rights, but in 
that case (a suit for land) it was held that the members of a Mala- 
bar tarwad claim under a karnavan, suing as such, within the 
meaning of the explanation.’ 

In Ram Narain v. Bisheshur Prasad, a decree obtained against Allahabad. 
two members of a joint Hindu family for trespass to a wall, the 
plaintiff's right thereto being declared, was held not to bind a third 
member since the defendants did not claim any right in common 
for themselves and others, within the meaning of the explanation. 

“I think,” said Edge, C.J., “ that we should be careful in applying 


SSS ee ee 
11. L. R., 6 Cale., 31 [1880]. refer to bond fide defences but bond Jide 
21. L. R.,6 Mad., 121 (126) [1882]. claims,” per Innes, J., at pp. 126, 127. 

8 « Explanation 5 of section 13 of the * See Latchanna v. Saravayya, I. L, R., 

Civil Proceedure Code has been sometimes 18 Mad., 164 [1894]. 

regarded as authorising a departure from sI. L. R., 11 Mad., 191 [1887]; Vasudeva 

the usual procedure, and as making a decree v. Narayana, I. L. R., 6 Mad., 121 [1882]. 

binding on a person not a party, where the ° I.L. R., Z Mad., 328 [1880]. 

7 It is now settled that every member of 

a tarwad is entitled to be made a party or 


‘subject-matter of the suit and defended the 


suit bond fide; but Hazır Gazee vy. Sona- 
monez Dassee is an authority the other way, 
and the explanation does not seem to me to 


to have notice in suits by or against the 
karnavan.—Ittiachan v.Velappan, I. L. R., 
8 Mad., 484/1885], see supra, p. 311, 

I. L. R., 10 All, 411 [1888], 














Is the explana- 


tion to be read 


with s. 30? 
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Explanation 5 of section 13 of the Code of Civil Pı cedure 
and that the explanation should not be applied to any — whieh 
does not come within the very wording of that explanati — 
If the operation of the explanation be restricted to rights of S 
fishery, pasturage and the like, as held in Calcutta, —— 
all persons materially interested in the subject-matter of the su — 
are to be made parties would seem to have been dispensed iis 
and the explanation stands clear of the provision in section 3 — 
the Code which requires the permission of the Court to be ot * E = 
when one or more persons, out of a numerous class who are mt J le — 
same interest, seek to sue or defend on behalf of all the p ons — 
interested. Upon this construction it is obvious that it wouk 
impracticable or at least very inconvenient, to give notice to all ih 
persons interested in such a — right. a 
In Thanakoti v. Muniappa® it is broadly stated that the expl 
tion is to be read with the provisions of section 30, and ih 
principles to be found in that section. Five raiyats sued to ol 
a declaration that they were entitled to the exclusive use o 
water in a certain channel by day. One of the pl 
unsuccessfully sued two of the defendants and others for d 
for the loss of his crops consequent upon the diversion of th 
channel, alleging that he and other raiyats of his 3 — 
entitled to the water in the day, the defendants being er 
user at night. The Court held that, if section 30 had been fö 
the defence of res judicata might have succeeded against th 
as well as against A. There is, however, authority ir * 
the effect that explanation 5 is not limited to the case o 
which the provisions of section 30 were complied with” 
If the provisions of section 30 are to be read as in — I 
with section 13, so as to make the leave of the Co — 
the case now under consideration, it is difficult t — 
sgl deg it should have been enacted. 


ia 


dt 


— 


2 See Cockburn vV, — 16 Ves., Canal Co., 2 Cr., M ŠR. 
321 [1809]. ® See Varanakot Nara 

2 I. L. R., 8 Mad., 496 [1885]. See Mun- Narayanan, I. L. R., 2 
mohun Singh v. Amritnath Chowdree, W. R., Sri Devi v. Kelu. radi, 
1864, 167 ; Blakemore v. The Glamorganshire 79 (82) [1886} eS 
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EsTOPPEL by Judgment results from a matter having been Decree howto ; 2 
directly and substantially in issue in a former suit, and having "° construed. — 
been therein heard and finally decided.1 The question has not apg 
always been free from doubt as to what may be looked to, in order — 
to see what has been in issue in a previous suit, and what has been — 
actually decided. ; — 
In Hunter v. Stewart? Lord Westbury, L. C., a to the rule English a ee * 
= thatone of the criteria of the indentity of two suits, in conse = | 
) a plea of res judicata, is to enquire whether the same evidence — — 
_ would support them both, and appears to consider that the quest F 

__ whether a former decree operates as res judicata in a subseq 
a 2 suit, depends upon a comparison of the two records. — Rob 

~ v- Duleep Singh,” the Court of Appeal held that Lord J 
| TA à A Krishna — — — 11 Ch. D., 788 


R, 15 1. A., 198 (1886). 






















Rule in India. 


The judgment - 


and the record 
may be looked 
to, and in some 
eases the con- 
duct of the 
parties after 
the decree. 


Privy Council 
decisions, 
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had construed the issues in a former suit too rigidly, and that th 
decree and the pleading must be taken into consideration, Lod 


‘“ The isstes are only a proceeding ins == - 
cause for the purpose of ascertaining a fact for the guidance of the 


Justice James observed : 


MATTERS IN ISSUE. 


Court in dealing with the right ; and what determines the rightis — 
the decree, and in order to determine what the decree really decides 
it is essential to see what were the rights whieh were in dispute — 
between the parties and which were alleged between them. Because, 

if the Court had gone beyond the rights whieh were properly in 7 
issue between the parties, the decree of the Court would be absolutely 
null and void.” «And in Houston yv. Marquis of Sligo” the pleadings 
and the judgment in the Irish action were looked to to ascertain 
whether the controversy was the same in both suits. 


The rule in this country appears to be that, although the deeree 


in a former suit operates as res judicata, the decree is to be cons 
strued with reference to the pleadings and the record in — 


Even the acts of the parties immediately 


see what was in issue” 


2 


—— SA, 


“a a 


— 
— — 
— 















— 
po 


after the decree are very important to fix the meaning of indefinite — 


terms in the decree.* 


In Kali Krishna Tagore v. Secretary of State for India, g suit t — 
recover certain lands as being a re-formation on the ¢ | = 
of the plaintiffs zemindari, and to have it declared that © 
revenue-proceedings by which the land had been settled with i 
defendant should be set aside, the Caleutta High Court 9— 


needed no decision at all, that, if a decree 
of that Court is capable of more than one 
construction, you must, in order to ascer- 
tain what is the proper construction, look 
at the pleadings in the action to discover 
what was the issue which the Court intend- 
ed to decide.” 

1 L. R., 11 Ch. D. 313- 

2 L. R., 29 Ch. D., 448 (455) [1885], per 
Pearson, J. ‘‘It is clear, I apprehend,” 
said Sir G. Mellish, L. J., in In re Bank of 
Hindustan, China and Japan [L. R., 9 Ch. 
Ap., p. 25 (1873)], “tbat the judgment of 
the Courts of Common Law is not only 
conclusive with reference to the actual 
matter decided, but that it is also con- 
clusive with reference to the grounds of the 
decision, provided that from the judgment 
itself the actual grounds of the decision can be 


— 


















zit 


— 
— 
a Es 


= 





— 





clearly discovered.” — 
[8 W. R., 176] Phear, — at 
matter conclusively adjuc 
suit infer partes is generally $ tote 
only by a comparison of the Į 
judgment.” 

s « The object of any $ 
ing is that each side may be ma 
aware of the — 


DOTU 
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a decree of the Subordinate J udge in a previous suit operated as 
an estoppel. But on referring to the judgment it appeared that 
the Subordinate Judge gave as his reason for dismissing that por- 
tion of the claim that, so long as a certain order of the Superin- 
tendent of Diara Surveys remained in force, the plaintiff's right to 
those excess lands must be considered as either extinguished “or in 
abeyance, and he was-not therefore then entitled to recover them. 
The High Court observed: ‘‘ The decree as it stands cgnstitutes 
the record of the rights of the parties, and it is the source that 
defines the limits of the estoppel arising from the proceedings, 
We cannot look to the judgment as we were asked to do in order 
to qualify the effect of the decree.” 

But the Judicial Committee said: “The High Court have given Kali Krishna 
to the decree an effect directly opposed to what was intended by ——— 
the Subordinate Judge, it being clear that he only intended to 
decide that the plaintiff was not then entitled to possession. The 
law as to estoppel by a judgment is stated in section 6 of Act XII 
of 1879, and section 13 of Act XIV of 1882. It is that the 
matter must have been directly and substantially in issue in the 
former suit, and have been heard and finally decided. In order 
| to see what was in issue in a suit, or what has been heard and 
| decided, the jadgment must be looked at. The decree, according esc 

to the Code of Procedure, is only to state the relief granted, or 2 
other determination of the suit. The determination may be on 3 ra 
various grounds, but the decree does not shew on what ground, ae 
and does not afford any information as to the matters which were | | 

in issue or have been decided.” ee 
In Secretary of State for India in Council v. Durjibhoy Singh? The — rie 

| the Judicial Committee construed a decree by reference to the acts = zA oc — 
of the parties immediately after the decree. In that case the pe 
decree-holders in 1865 had obtained against the Government a x a z a z 
decree for possession of the lands in suit, but neither in — — a 





























Š: 9 (172) ; — A. 165 (176) [1991]. ment, the statement in the decree is tò — o 
‘= * xæ decree simply dismisses a suit, it prevail. Indarjit Prasad v. Richka Rei, K — — 
—— oa the losing tad I. L R., 15 AN., 3 [1892], — Se > 
— to see what were the points ac- Brasec eo RE ta 








Findings not 
embodied in 
decree, 


Definition of 
decree. 
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nor in the execution-proceedings were the lands in RE 1 — bec 
with sufficient certainty, and the lands were therefore deel arcate 
and possession taken in a manner subsequently approved by he 
revenue authorities. In 1883 the Government sued to ej saat ot tl : 
decree-holders, alleging that they had obtained possession impr Ipro- 
perly. The Judicial Committee were of opinion that the lands 
demarcated must be accepted as covered by the decree, tl 
being very strong reason to infer that possession was — 
taken in execution of the decree, and that the matter was there! 
res judicata between the parties. 

The Privy Covncil appear to overrule as to this point ce 
decisions in this country in which it has been held that itis i in: 
cumbent on the parties to see that all the material findings im eae — 
case are embodied in the decree so that the decree may be in me = 
formity with the judgment ; and if this is not done the decrees a — 
be taken as conclusive evidence of what is res judicata’ The 
subject is further considered at the close of the present chapter. 

In Lachman Singh v. Mohan, Stuart, C.J., appears — nay “Z 
enunciated the correct rule. ‘It appears to me. . that we ma ay 
look not only into the judgment but into the pleadings to seem a e 
the decree really means. . . As to the decree itself I hold the op 
ion very strongly that, where it is ambiguous or imperfect a8 
any essential particular, it may be read with the judgment and t 
record. Nor is this view of the legal quality of a decree inec 
sistent with the definition of a decree given in section 2 of thet d 
where it is defined to mean ‘the formal order of these $ a | 
which the result of the decision of the suit or other judicial | 
ceeding is embodied.’ This definition in no way prevent 
looking into the judgment and record, in order to a 
understanding of the true meaning and intended applicatio ion 


decree as formally drawn up. ®” 


i 
a 








1 See Niamut Khan v. Phadu Buldia, Richha Rai, I. L. R., ihe 
I. L. R., 6 Calc., 319 [1880]; Devarakonda pp. 342-345, infra. 
NVarasamma vw. Devarakonda Kanaya, I. L. 2 I. L. R., 2 All, 497 a8 
R., 4 Mad., 134 [1881]; Anusuyabai v. 8 Jb., 498, 9. See e ontre 
Satharam Pandurang, I. L. R., 7 Bom., between “judgment ee 
464 [1883]; Arala v. Kuppu, I. L. R., 8 by Straight, J., at 
Mad., 77 [1884] ; Jamaitunnissa v. Lutfun- the Full Bench in Jam 
aissa, I. L. R., 7 All., 606 [1885]. But see nissa, I. L. axe — cu, 6 * 
the recent case of Indarjit Prasad v. s3 i 


7 
£ 


—2* 


circumstances of each particular case.! 
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- The — whether an issue has substantially been raised and Question 
_ whether the 
decided appears ‘to be a matter of fact to be determined upon the issue was 
substantially 
It i 1s apprehended that a decided is one 


of fact. 
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finding which forms no part of the decision in a case, and upon 


which the decree is no way based, can never operate as res judicata. Rule in 
Duchess of 


` The rule as laid down in The Duchess of Kingston’s case* and in Kingston’s 
- case and in 


n Barrs v. 
The 


The Queen v. Hutchings, and has been frequently affirmed by the — 


Courts of this country in the terms of Sir William De Grey S Gireculy apoi 
judgment in The Duchess of Kingston’s case, and in those of the the point. 
judgment of Knight Bruce, V. C., in Barrs vs» Jackson. The 


judgment te operate as an estoppel must haye been directly upon 


Barrs v. Jackson? has been approved by Lord Selborne, L.C., in 


the point, and no finding as to any matter incidentally cognisable, 
or to be inferred by argument from the judgment, can operate as 
such. Provided the immediate subject of the decision be not 
withdrawn from its operation so as to defeat the direct object of 
the decision, the parties may litigate matters incidentally or colla- 
terally in issue between them for any other purpose as to which 
they may come in question. 

In Rup Bahadur Singh v. Lucho Koer’ their Lordships of the 
Privy Council say : 
matter of the suit, to the form of the issue, and to some expres- 
sions of the learned Judge, their Lordships are further of opinion 
that the question of title was no more than incidental and subsi- 
diary to the main question, viz., whether any and what rent was 
due from the tenant, and that on this ground also the judgment 
was not conclusive. 

So also where a judgment is ambiguous.® In the case now cited 
their Lordships of the Judicial Committee say : “ The plaintiff is 


“ Having regard, however, to the subject- 








2 See Girdhar Manordas v. Dayabhai 
Kalabhai, I. L. R., 3 Bom., 180, per West, 
J. [1882]. 

2 2 Sm. L. Cas., 9th ed., $12. See pp. 
266—268, supra. 

3 1 Y & C., 585. See pp. 270—272, supra. 

* L. R., 6 Q. B. D., 300 (304) [1881]. 

-6 See Mussamut Edun v. Mussamut 


 Bechun, 8 W. R.. 175 [1867]; Karhya Lall 


v. Radha Churn, B. L. R., Sup. Vol, 662 
— E867}; Mahima Chandra Chuckerbutty v. 
Kumar COhuckerbutty, 1 B. L. R. 


(A. C.), 1 [1868]. 

° See Ooma Churn Dutt v. Beckwith, 5 W. 
R. (Act X Ru.), 3 [1866]; Modhoo Ram 
Dey v. Boydonath Doss, 9 W. R., 592 [1868]; 
Gooroo Churn Sircar v. Brija Nath Dhur, 24 
W. R., 111 [1875]. 

-> I. L. R., 11 Calc., 301; L. R., 12 I. A., 
23 [1884]. 
® Ib. 


9 Hera Lall v. Ganesh Pershad, L, R., 9 


I. A., 64 [1882]. 
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right in contending that this was a suit between ani same | va 
in estate, relating in a great degree to the same s 
and in relying upon it as far as he can as an — Ta mam 
to ascertain what the real effect of the judgment m that sit » p ja 
And their Lordships held that the judgment in the fi 
was ambiguous as to the extent and duration of the i 
assumed by the vendee, and did not decide that the e ct of 
indemnity should ran with the land.” . E = 
Was the [t is conceived that the test to be applied is whether the qu 


qyuwethen mm 


es aA decided in the previous suit was in substance part of the es 
wetion. action, or whether it was only ancillary to the main canso, 8 
the cases are to be considered from this point of view. = = 
The canse of action cannot be said to have been — 
determined in a former judgment unless it was put in BS ne al 
directly determined. “It may be,” observed Couch, G 
Sår Natà Chatterjee v. Nubo Kishen Chatterjee, “that i 
jadgment there is a finding which may have some t — po 
that issue, or his judgment may contain observations ap licabl ve 
aww, to mch an issue ; but he did not directly determine J— = , 
opinion which he may have incidentally expressed . 
considered a finding upon the issue so as to make his j 
in the former suit a determination of the cause of acti 
ap swit ™ 

= Section 13 of the Code of Civil Procedure,” wi a 
-P of the Privy Council in Jagatjit Singh v. Sarabjit Si 
not enact that no property comprised in a suit which is 
shall be the subject of further litigation between th 
What it does enact ts that no Court shall uy Ee 
the matter directly and substantially in issue l 
and substantially in issue in a former suit, 
— t Having regard din to the terms of Expl i io : 5 
— awe 13, it is not sufficient that “in order to c -a 
* jadicata an issue should have been raised an oii ae 
party and either denied or admitted e — ly 
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the other.' And the issue must further have been a material 
one.* . 

Explanation I is well illustrated by the case of Wilarti Begum 
v. Nur Khan,’ where the defendant, in a suit for the value of 
bricks taken from a kiln, claimed a moiety of the kiln as belong- 
ing to him. It appeared that in a previous suit, in which the 
plaintiff claimed the moiety by right of inheritance, an issue was” 
raised as to the ownership of that moiety, and was decided in the 
defendant’s favour. The former decision was held to work an 
estoppel, the defendant’s allegations having been expressly denied 
by the plaintiff in the former suit. ⸗ 

Further, an estoppel may be binding upon the parties athonc— 


may hare been 


the former decision related to a subject-matter different to that decded ina 
d cause relating 


in suit. In Rajah of Pittapur v. Sri Rajah Row Buchi Sittaya ———— 
Garu,* the plaintiff claimed as the reversionary heir of one Ven- 
Kata Surya, the son of one Buchi Tamayya, who, as the plaintiff 
alleged, had been adopted by his father’s father. The defendants 
relied upon a decision in which, as they contended, it had been 
conclusively determined, as between the plaintiffs father and 
Buchi Tamayya, that Buchi Tamayya had not been adopted. The 
former decision did not relate to the same property. Their Lord- 
ships of the Privy Council distinguished the cases of Outram v. 
Morewood® and Barrs v. Jackson, and cited the observations of 
the Judicial Committee in Krishna Behari Roy v. Brojeswari 
Chowdranee’ as to the construction of the expression “cause of 
action,” holding that it had been determined in the previous suit 
that the plaintiff's father and Tamayya were not brothers because 
Tamayya had never been adopted. “In fact,” said their Lord- ; 
ships, “the allegation of the plaintiff is substantially this: that ioe 
Venkata Row (the plaintiff's father) had a right to say that Buchi . 
Tamayya was not adopted when the establishment of his adoption 
would have given him a right to participate in the property of 
Niladri Row to which Venkata Row in the former suit claimed — 
= "to be solely interested ; but that the plaintiff, deriving title through | pe: “a 
i Seo Soma Churn Chatlerjee v. Pro © I. i. R., 6 All, 614 ,1688), — 
sunno Coomar Chatterjee Santikaree, 5 C, L. * L. R., 12 I. A., 16 [1884]. 


R., 251 [1879} 5 3 East., 346 [1803]. 
2 Dahoo Munder v. Gopee Nund Jha, © 1Y. & C., 585; 1 Ph., 582 [1842], 
















-2 W. R., 79 [1865]. 1 L, R., 2 I. A., 293 [1875]. 
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his father Venkata Row, has a right to say that Buchi Tamay 
was adopted when the fact of his adoption would en Bi 
plaintiff to inherit property as the reversionary heir of Tama; 

son. If ever there was a case in which the law of os stop = 


ought to apply, it appears to their Lordships that- this is 





a case.” <q 
Where therefore an issue has been tried and dete ied 
the validity of an adoption, the same issue cannot be : 
between the parties in a subsequent liation. 
hari Roy v. Brojeswari Chowdhranee,? the plaintiff suin z te 
aside an adoption was held barred by the decision in ag revio 
suit in which he had intervened as reversionary heir. Thi is rali 
was followed in Arunachala v. Panchanadam,' where he defen 
ant had in a previous suit claimed to be the adopted son of one 
Muttu Pillai whose widow denied the adoption, and ies suit m i 
dismissed for default. Subsequently the widow recognis ed tl 
defendant who entered into possession. In a suit by a rey — 
to recover the estate of Muttu Pillai it was held that the q qn 
of the adoption was res judicata. E $ 
A suit substantially to restrain waste in respect of cg gt ain 
perty rests upon a different cause of action to a suit for reco | 
of possession of the same property.* A suit for ejectr r nt 
has been dismissed on the ground that the defendant has me 
the land for purposes of necessity, is no bar to a suit to 
the mortgage.® But a decision as to the validity ot ok jer ri | 
document, where the question has been properly in iss ue g md 
mined, is binding upon the parties or their represent atives ] 
sequent litigation.® cae 





1 L. R., 12 I. A., 20 [1884]. a will; Dakhyani Debea, ¥ 
$ L. È., 21. A., 283;1.L. R., 1 Cale., Chowdhry, I. L. Da sudd 

144 [1875]. Soorjomonee ; v * 
2 I. L. R., 8 Mad., 348 [1885]. patter, 12 B. L. Rn, 3 04; bere 


* Zemindar of Pittapuram v. Proprietors R., I. A., Sup. V ol., 21 3 6 
of Kolanka, I. L. R., 2 Mad., 23; L. R.,5 Ram Sadhookhan re ch © 
I. A., 200 ; 3 C. L. R., 265 [1878]. R., 366 [1876], < 

5 Vallabh Bhula v. Rama, 9 Bom. H. C., Persad Sein v. 1 fohe 
65 [1872]. 430 [1862], as De veen 

© Srimut Rajah Moottoo Vijaya v. Kata- Furzund Ali v. 2 ssam tJ 
ma Nachiyar, 11 M. I. A.,50;10 W. R., 118[1873], —— deed of git 
(P. C.), 1 [1866]; Mulraj Lachmia v. Ram Lal, 7.: " va, 1 3 [ts 
Chalekany 2 M. I. A., 54 [1838], as to of — 
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In Ram Chunder Singh v. ” Sadho Kumari,' a decree awarding Question of 
to one of the parties to a suit money deposited in a Treasury by pera 
a third party as the compensation for land taken by the latter ~~ 
for railway purposes, was based upon the right to the land, and 
the question of title was directly and substantially in issue in the 
suit. It was held that the contest of title was conclusive between 
them. In the case now cited, the tenure of a ghatwal had been 
held to be permanent in proceedings between the ghatwal and 
certain under-tenure-holders in which the right to receive the 
compensation money had been determined in favour of the ghatwal 
on the ground that the tenure-holders held upon stfferance. The 
decision was held binding in a suit by the ghatwal to resume an 
under-tenure as being determinable at will. 

A suit for malikana was held to substantially raise between Malikana. 
the parties the question of the proprietary right to the land in 
respect of which malikana was claimed.? 

In a suit for dissoluution of marriage the fact of cruelty was Matrimonial. 
held to be sufficiently established by the production of a previous 
decree for judicial separation on account of cruelty.® 

Where ¢he plaintiff elected to sue the defendants as principals Principal and 
on a contract, the decision was held to bar another suit on the ae St 
same contract in which the plaintiff sought to charge them as Contract. 
agents under a trade usage, since the essential facts would have 
to be established by the same evidence in both suits.* 

In Gobind Mohun Chuckerbutty v. Sheriff, it was held that, in Accounts, 
the Mofussil, a suit by a principal against his agent praying for 
an account, does not preclude the plaintiff from afterwards suing 
to recover the money so found due on the accounts being investi- 
gated. It is there pointed out that in practice two suits are 
generally allowed as there is no officer of the Court to whom the 
accounts are referred. 





2 I. L. R., 12 Calc., 484; L. R., 12 I. A., of West, J., in this case at p. 90. 


188 [1885]. s I. L. R., 7 Calc., 169 [1881]. See, how- 
2 Gopi Nath Chobey v. Bhugwat Per- ever, Degamber Mozumdar v. Kallynath Roy, 
shad, I. L. R., 10 Cale., 697 [1884]. I. L. R., 7 Calc., 654 [1881]; Annoda Persad 
s Ledliz v. Lediiz, I. L. R., 22 Calc., 544 Roy v. Pwarkanath, I. L. R., 6 Calc., 754 
[1895]. [1881]; Hurrinath Rai v. Krishna Kumar, 


© Devrar Krishna y. Halambkai, I. L. R., I. L. R., 14 Calc., 147 [1886]. 


1 Bom., 87 [1876]. See the observations 
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Interest. In Pahlwan Singh v. Risal Singh,’ a decision im a : 
suit as to the date from which interest was payable in- ae 
— a certain bond was held conclusive in a -snit for suksoq 
— of stalments. In Sheoraj Rai v. Kashi Nath, the plaintiff claimed — 
to have four bonds cancelled on the ground that they were satis 
fied. Ina previous suit upon two of these bonds the plaintiff, as J fs 
defendant, had alleged that all the bonds-had been satisfied, andan | 
issue raised upon this point was decided against him. The Fall — 
Bench held that the previous decision was conclusive only ao tol 
two bonds which were adjudicated upon in the first suit. Ree: 
Tesuess to area Where the plaintiff had sued the defendant to obtain a 
in respect of 8 bighas 17 cottahs of land, and it was 
that the defendant held 7 bighas only, the plaintiff was held tote” 
precluded from afterwards suing to eject the defendant from t 
remaining 1 bigha 17 cottahs So where the defendant in a 
suit admitted the sum claimed, but contended that he held a large 
area of land than that specified in the plaint, an issue was raised @ — 
this point and decided against him. A suit brought by him “i 
have it declared that the sum which he admitted comprised th — 
rent for all the land held by him under the landlord was held to sbe 
barred.* But where the area of land though in issue bet 
parties has not been conclusively determined, the 
be res judicata. In Roghoonath Mundul v. Juggut B 
the Court held in a previous suit for rent that — 
bound by a jamabandi signed by them, and did not decide w 
the zemindar had overstated the area of the land. This den 
was held to be no bar to a suit by the raiyats praying we as 
ment of the land. — 
The decision in a suit for rent, in which a me — 
made at the instance of the defendant with a view toi 
whether the rent should not be reduced in accordance 
terms of the lease, was held not to ber the € a i nt i 
quent suit for enhancement from question — 
since the previous decision was only cone pe 


* 






























., 4 All., 55 [1881]. s Busnen Lal Si Shoo ce 


2 I.L. R 
2T.LR., 7 AN., 247 [1884]. I. L. R., 4 Cale., be 
3 Gopal — Row v. Nabin Chandra (hha 


Bhandari, 3 B. L. R. (Ap. ), 35 [1869]. 
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upon the question’ whether the land demised was or was not less 
than, or equal to, the estimated quantity. Whether it was more 
than the estimated quantity was a question immaterial to the first 
suit.' z 
A decision in a suit for rent, in which the defendant’s contention Rent-suits. 
that he had held the land for more than twenty years at an uni- 
form rent was supported by the Court, was held no bar to a suit 
for rent at an enhanced rate, since there was no decisign as to 
whether the presumption to be drawn from such uniform payment 
had been rebutted by the plaintiff.2 The cases as to ez parte de- 
erees and decrees upon admissions in rent-suits are collected ina 
subsequent Chapter.’ 
In Amir Zama v. Nathu Mal,* A sued B to recover his wages, Setoff of pre- 
and B claimed as a set-off a sum due for cloth which he alleged “°“ mim. 
A had sold on his account on commission. Ina previous suit B 
sued A to recover the price of cloth sold and delivered to- A by 
him, and A pleaded that there had been no sale, but that he had 
received the cloth on commission sale. The latter question was 
me not decided, and that suit had been dismissed on the ground that 
no sale br B to A had been proved. It was held that the claim 
for set-off was not barred by the previous decision. 
It is obvious, however, that a defendant cannot be allowed to 
set-off any claim in respect of whicha suit has been previously 
brought by him and dismissed upon a final adjudication.® 
In Luckhinarain Mitter v. Khettro Pal Singh Roy, a decision in 
a rent-suit, in which one K intervened claiming to set-off against 
the arrears of rent a sum deposited by him’ as assignee of a 
durfutni talak to protect his under-tenure from sale, was held by 
— the Privy Council to be no bar to his recovering the amount of his 
deposit from the putnidars and his assignor. s ; — 
In -Muthumadeva Naik v. Sevatta Muthumadera Naik,’ the statua, — 
plaintiff sued to recover awemindary upon the ground that he was seers 
the eldest son of his father. He had previously sued to obtain a 
= declaration of his status as the son of his father’s Pattaba Stri, or | 
- 1 Biram Mandul v. Holodhur Pal, I- Le © 1. L. Ru, 3 All., 396 [1886]. 
R, 3 Cale., 271 [1878]. S Abdoollth Khan v. Sreckunto Pershad, 
— — Mondar ¥. Hills, 1. L. 15 W. R., 252 [1871} 


¢ 13 B. L. R., 146 (1873). 
1 7 Mad. H. C., 160 [1872]. 
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royal wife, and it was held that he had failed to — that he was 
the heir. The Court held that the matter was res judicata, no 
separate cause of action being alleged. r — 
Tua ddp è AÀ decree declaratory of title obtained by a oo-ahintet ina 
— deshpande vatan operates as res judiecta in regard to his title, 
exeept so far as circumstances subsequent to the decree e 
affect it." . i 


























Title, martga A, the purchaser of the right, title and interest of X, a mortgage 

— sued the mortgagee B (who was also putnidar under X) for r 
under the putni lease. The defendant had previously attached th he 
mortgaged property under a decree obtained by him — 
mortgage and purchased the zemindari interest of X subject to 1 th a 
mortgage. It was held that the relation of zemindar to putni- 


- DE C K 
dar ceased upon the purchase by B, and this decision was held te 


bar a suit by A claiming to redeem the mortgage, as the rent- sui 
had involved the question of title.’ = | 


In Jshri Dat v. Har Narain Lal’ the plaintiff sued u upon a 


mortgage alleging that the rights of the mortgagee had b n coni 


veyed to him by a deed of sale, but that document being u neh 7 
tered and inadmissible in evidence the suit was dismissede 1 ' 
deed of sale having been executed by the vendor, the plainti 
again sued on the mortgage-bond. It was held that the previo 
decision was not res judicata, the two suits being brongt up 
different titles. 8 

In Ratan Rai v. Hanuman Das,* a mortgagee sued 1 his m 0 
gagors to recover the principal and interest due upon the: mor tga 
It appeared that in two previous suits the person who E pu 
chased the mortgaged property subsequent to the mor nee | 
been held primarily liable on the ground that he had r cei 
balance of the sale-proceeds of the property w waa 
in execution of a decree against him. Previous | ‘tot he pi 
suit, however, he paid the sale-proceeds into (C : 
tiff drew out the money in part satisfaction 


interest due to him. It was held — — 
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2 Dalak Vaduji v. Bansidhar Rai, I. L 1. A., 97 [1888 Ber 
R., 9 Bom., 111 [1884]. * I, L. R., 3 All, 334 [1830 

S Redinaeibeb Koldar v. Moioks> ie lta k, SAN 1s 
teji, I L. R., 15 Calc, 757; D. R., 15 n 
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_ two previous suits no longer existed, and that these decisions were 
no bar tothe plaintiff recovering. 

In Umrao Lal v. Behari Singh,’ the property hypothecated in Lien. 
an instalment-bond was made a defendant together with the 

_ obligors, and the plaintiff obtained a decree, which was in execution 

held not to cover instalments falling due after the decree. The 

plaintiff then sued to recover such instalments by enforcement of 

his lien upon the property. It was held that the cause ef action 

in the previous suit was not the same, as the plaintiff had not in 

that suit asked for a declaratory decree for instalments not then 

due, and it was doubtful whether the first Court céuld have grant- 

ed such relief. 
~~~ Where a decree, so far as it declared the value of certain move- Decree modif- 
| able property, was modified on appeal, there being no evidence as °¢ 0n appeal. 
» to the value, and a declaratory decree was made aftirming the 
3% plaintiffs right to a 6-anna share, the plaintiff was held not to be 

debarred from bringing a second suit for the value of the moveable 

property. 

[t would seem that a decision upon a point at issue is no less a Decision erro- 
res judicata as between the parties, although the Court may have ®°0us in law. 
been mistaken as to the law, or although the judgment may be 

' founded upon an erroneous view of the law which a Full Bench has 
subsequently disapproved.— Gowr: Koer v. Audh Koer.’ 

In connection with this subject may be mentioned a decision of 
the Madras Court as to the effect of an erroneous judgment upon 
a point of law. It was held, in Parthasaradi v. Chinna Krishna,* 
that sucha decision does not prevent a Court from deciding the 
same question between the same parties in a subsequent suit 
according to law. The circumstances of the case were, however, 
of a special nature. 

The mere fact that a claim has been included in a previous suit gain not nie 
without its having been directly and substantially put in issue and — 
decided, does not upon the dismissal of that suit preclude a subse- ed in previous 
quent suit upon it. In Jagatjt Sing v. Sarabjit Singh, 5 the 





ss TL. R., 3 All, 297 [1880]. * I. L. R., 5 Mad., 304 [1882]. 

Kosa 3 Sheoraj Nundun Singh v. Raj Coomar, 5 I. L. R., 19 Cale., 159; L. R., 18 I. A., 
E ANW. R., 23 [1875]. 165 [1891]. 

= FLL, R, 10 Cale., 1087 [1884]. 

r 0, E 22 





Issne need not 
have been ex- 
pressly raised 





a Tansey 
CENTRAL LIBRARY 


338 ISSUE NOT DECIDED. : 
plaintiff, having in 1873 obtained a decree for por * 
lands as belonging to village A, the lands being judicia 
tained but not demarcated, brought a further suit in 1 
cover alluvial lands as belonging to village B, and included 
some of the lands decreed in the previous suit. The suit o! á 1877 
being dismissed, he then sued in the Revenue Courts, : ait the 
lands last mentioned were demarcated arid adjudged to bel mes 
him, bui the defendant denied the jurisdiction of the Cour rt, In 
1886 the plaintiff sued to recover possession of the aforesaid lands, 
and the decision in the suit of 1877 was pleaded in bar. 1 Tr 

Judicial Committee held that the dismissal of that suit did not 
the recovery of the land in question, no issue relating to ith he * 
been heard and finally decided in that suit. Their Lordships sai 
“ Was then the title to the Tappa Sipah lands put in issue b > th 
suit of 1877, and was it heard and finally decided against | Ka pur 
thala? . . . But it is clear that the moment land was sh ewn į 
belong to Tappa Sipah, it was considered as out of the suit. e 
Courts treat it so, and both Uourts direct me to g 
Tappa Sipah land ascertained . . . It seems to have bee 
press intention of both Courts to decide nothing avolit S m 


Jag 
























Sipah. ” F 
In Ram Charan Buhardar v. Reazuddin A sued T aucti 
purchaser to recover part of a taluk, and it was held tha at 
purchased not the tenure itself but the right, title, : and inte 
his judgment-debtors, and as he had failed to prove * 
lands held by them, the suit was dismissed without pre juc 
the plaintiffs right, to bring a fresh suit for possession ol 
of the taluk in suit distinctly ascertained. A then sul d sc 
the defendants and other persons. It was held’ ‘that the 
whether he had purchased the whole or a port ion of ti 
was res judicata, but that the question, as to y wh — 
entitled to by virtue of his purchase, had bee 
the first suit, and A was, therefore, —— 
point. — 

But it is necessary to observe that the a e fact tl 
was not framed will not prevent the op era tie a) 


mr 
ay Ph. 


judicata, provided that i in substance the n n — 


— es = T : xX 


DER Ra 10 Cale., § 57 [1884]. 









 Chuckurdhur was self-acquired and could be disposed of by will, 
and that the question was res judicata. The plaintiff replied that 





CHAP. IV. ] MATTER IN SUBSTANCE DECIDED. 339 


determined. In Soorjem@ee Dayee v. Suddanund Mohapatter! if in substance 
their Lordships of the Privy Council say :—“ If both parties in- be — 
voked the opinion of the Court upon this question, if it was raised 
by the Pleadings and argued, their Lordships are unable to come 
to the conclusion that, merely because an issue was not framed 
which, strictly construed, embraced the whole of it, therefore the 
judgment upon it wag ultra vires . . . Their Lordships are of 
opinion that the term ‘cause of action’ (section 2, Act Vill of 1859) 
is to he construed with reference rather to the,substance than to the 
form of action. But even if this interpretation were not correct, 
their Lordships are of opinion that this clause inethe Code of Civil 
Procedure would by no means prevent the operation of the general 
law relating to res judicata on the principle ‘ nemo debet bis vexari 
pro eddem causa. ~ 

In the case now cited one Chuckurdhur adopted the plaintiff Dereon 
Suddannnd and afterwards adopted one Bonomalee. He subse- danund Moha- 
f — patter [1873]. 
quently made a will dividing his property between them, and pro- 
viding tor a forfeiture in case either son disputed the will, in 
which case the entire property was to go to the other son. Shortly Issue ahd: 
afterwazds Chuckurdhur disinherited the plaintiff, who thereupon — pe 
brought a suit against Chuckurdhur, Bonomalee; and other persons 
claiming under deeds executed by Chackurdhur, to have the deeds 
and the will set aside and to have the adoption of Bonomalee 
declared invalid, alleging that the property was ancestral. In 
that suit only one issue was raised as to whether the plaintiff had 
assented to the adoption. It was held that the will must be set 
aside so far as it affected the plaintiffs right in ancestral property, 
but that the ancestral property should be held to include property 
inherited by Chuckurdhur, and not property acquired by him out 
of income. Upon the death of Chuckurdhur and Bonomalee, the 
plaintiff sued Chuckurdhur’s widow and the surviving parties to 
the former suit for possession of the estate, on the ground that the 
inherited and acquired property were both ancestral. The defend- 
ants contended that such property as had been purchased by 





312 B. L. R., 304 [1873]. 98 See Muvamut Miana v. Syud Puck Fuck a 
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the question was not so raised in the former suit as E 
Court jurisdiction to try it, and that the judgment upon this po 
was ultra vires. The Judicial Committee held that this que 
had been raised by the pleadings and treated by all the pi rtie — 
being before the Court, and had been in‘effect decided a i 
vious suit, and could not be again raised between the parties in an 
other form.! P 7 = ae 
Status, The above ruling was cited by the Judicial Committee in Kr 
na Behari Roy x. Brojeswari Chowdhranee? a suit to seta 
adoption, in which it was held that the validity of the adoptio on h i | 
been affirmed in a previous suit in which the plaintiff had interven 
ed as reversionary heir. Their Lordships observed that they wer 
of opinion that the expression “ cause of action” could not | 


- 
ite 


taken in its literal and most restricted sense : “ But, however tl 
may be, by the general law where a material issue has be T 
tried and determined between the same parties ina p per st 
and in a competent Court, as to the status of one of them in re 
tion to the other, it cannot, in their opinion, be again tri 
another suit between them.” In that case, however, an is ww 
expressly raised. — 
Decision by A decision may be by implication. Thus in Pahalean 8 
— Maharajah Maheshur Buksh Singh} a suit was broug sht it 
Jurisdiction. Shahabad Court claiming land coloured yellow im a plan 
accretion to land coloured green, as being part of herh 
settled estate lying witbin the jurisdiction of the Cou ur 
defence was that the land claimed belonged to the defend: * 
in the Ghazipur District, and the jurisdiction of t 
objected to. The suit was decreed, and the defendants he 
the Ghazipur Court to establish their title to im es 
green. The Judicial Committee held that te? 
had jurisdiction to try the former suit, the dec 
implication extended to the land coloured — 
to be within the settled estate of the plaintiff i in i th: if i 
as the land coloured yellow was found to be a an a 


F Ghazipur Court had, sere oes under se = n 


—— 
a 
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2? See Gregory. v. Moleaworths 3 Atk., 144 [1875]: ses 
626 [1747] supra, p. 310.. ib — 
3 L. R., 2 I. A., 283; [keke 1 Cale., *12B.L. 
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of 1859, no jurisdiction, the matter being res judicata, having been 
decided by a “ competent authority ” within the latter part of that 
section. 

A decree made without jurisdiction cannot work on estoppel by 
res judicata.' 


In Moni Roy v. Mussamut Rota Koer? a decision in a pre- Matters inci- 
dentally deter- 
vious suit incidentally determining the boundary line between two mined. 
villages was held not to be conclusive as to the ownership of land 
- other than the land previously in suit. 

In Doorga Ram Paul v. Kally Kristo Paul} the previous suit 
was for damages in respect of fruit alleged to have been taken away 
from a garden, and for the purposes of ascertaining whether the 
plaintiffs were entitled to damages, the question of the ownership 
of the garden was incidentally raised and determined. <A subse- 4 
quent suit in which the plaintiffs claimed an undivided share in the 
garden was held not to be barred. 

In Jardine, Skinner § Co. v. Dwarka Nath Chuckerbutty,* the 
validity of a pottah was observed upon in a previous suit which 
had been dismissed upon a preliminary point. The decision was 
held to be no bar to a subsequent suit based upon a separate cause 
of action. 

In Mussamut Imaman v. Fazul Karim,’ the plaintiff sued to re- Matters not 
cover property, sold to him by the defendant in a former suit, and —— £ 
to have a certain parol gift declared invalid. In the previous suit “°"™ 
the question of the validity of the gift had been raised in special 
appeal, bat was not entertained. The Court held there was no res 
judicata, the causes of action being different. But the rule here 
rests upon the principle elsewhere fully examined® that a matter 
upon appeal ceases to be res judicata. 

Where, therefore, an Appellate Court has advisedly confined its 
decision to one of two points decided by the lower Court, the other 
question is still open to the parties. In Gungabishen Bhugut v- 
Roghoonath Ojha? the High Court in appeal in a previous case ieee 3 
dealt only with the question of possession and did not determine i: 













-Kalka Pevshad v. Kankaya Singh, 67 N.W., %1 [1875] 

TN. W., 99 (1875). - * Jee pp. 295—297. supra. | 

= 22W. R., 398 (1976), 1 F. L. R., 7 Cale., 381 [1881]. See Caun- 

5 -S3C L R, 591879} der Coomar Mitter v. Sih — — 
O MW. R, S207} I. Ia Re, 3 Cale., 631 [1882). 
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1 
the question of title, which was accordingly held to be open for 
Subsequent litigation. 
In Chinniya Mudali v. Venkatachella’ Pillai,’ the pint te 2 
1866 sued to recover half of a village sold by his grandfather, on == 
the ground that the village had been family property, and was sold = 
without the consent of the plaintiffs father, and not for any family — . 
purposes. The defendant pleaded res judi€ata. It appeared — 
in 1855,+the plaintiffs father had sued the defendant's father upon ~ = 
the same deed to set aside the sale on the ground that the grand 
father was, at the time of the sale, imbecile, and that the sale was = 
invalid as having been made without the consent of the then plaintif. = 
The Court on that occasion decided in the then defendants fayour ~ 
on the first ground, and distinctly refused to decide the case upon = 
any other ground. Again, in 1862, the plaintiff sued the present i 
defendant upon the same grounds as those taken by his father im © 
the suit of 1855, and the suit was dismissed on the ground of re 


— In the suit of 1866, Scotland, C. J., a ee — 

































—— upon fhe question wheter the sale had been m 
family purposes and with the consent of the plaintiffs tether, ie 
Judge advisedly and distinctly refused to do so, and that ¢ 
quently there was no res judicata as to this point. š g — 
At one time the test applied to discover whether a oan ee: 
incidental or not was the fact of its being embodied in, or exclude) 
from, the decree, and many cases appear to have been € : 
decided upon this ground. It will be convenient to const * 
separately. a 

Two propositions appear to be well settled : (0) Ta ie 
itself is not the test of what is or is not res — 
question in each case is what did the Court r 
judicata in other words is matter of substance ; ($) That when 
decree of a Court is not based upona — mut * ins] 
such a finding cannot work an estoppel — — 

In Niamut Khan v. Phadu Buldia,* the pl 


hancement of rent of a certain tenure. — In a previ 
23 Mad. H. C., 320 [1867]. Ren B Bo had r's case 


2 See tne observations upon this case in 301; i | 
Doorgu Persad Singh v. Doorga Konwari, SLL bo 
I. L. R., 4 Cale. at p. 197 [1878]. . 
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enhancement the defendant pleaded that no notice of enhancement dia —— 
had been received, and that the rent was not enhanceable, he and 
his predecessors in title having held it at a fixed rent from the Per- 
manent Settlement. The Court dismissed that suit upon the ground 
that no notice had been given, but the Munsif stated in his judg- 
ment that he considered the rent enhanceable because he did not 
believe the pottah and dakhilas produced by the defendant. The 
latter finding was not embodied in the decree, but the Full Bench 
held that the matter had been substantially tried and decided with- 
in the meaning of the rule laid down by the Privy Council. This 
case appears to be overruled by Kali Krishna Tagore v. Secretary 
of State, and Ram Bahadur Singh v. Lucho Koer? Its effect has 
been further doubted in Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debee $ and Thakur Magundeo v. Thakur Mahadev Singh.* 
In the last case the landlord sued to eject his tenant, who de- 








fended upon the ground that the tenure was permanent, and that 
the plaintiff was estopped by the conduct of his predecessor in title. 
A previous suit by the plaintiff had been dismissed on the ground | 
that no notice to quit had been served, but the Court held at the | 
same time that the tenure was not permanent. The Court held | 
that the previous decision was not res judicata, “ the decree dis- 
missing the suit being based, not upon the finding adverse to the | 
defendant in that case, but in spite of it.” It was doubted whether | | 
Wiamut Khan's cas was not overruled by Run Bahadur Singh v. 
Lucho Koer.’ 

In Devarakonda Narasamma v. Devarakonda Kanaya’ the Court yaaras. 
observed : “ Certain recent decisions? appear to have held that the — 
first clause of section 13, Civil Procedure Code, precludes a second 2 ——— 

trial between the same parties of matters which have been in issue — es. 
and upon which the Judge has expressed his opinion ina former = = | 
suit. We do not agree with this view. The words ‘has been 














Y = 


' L. R., I5 I. A., 186 [1988]. TILL. R, 4 Mad., 13401881} Soo ao .. 
21, Le R., IE Calc., 301 ; LR, 121. A. Mottukumorappa v. Arumuga, 1 
23 (1384). Mad., 145 [1883] ; Avala v. Kappa, I. L. R., — — 
SL L. Ru 13 Cale., 17 [1886]. 8 Mad., 77 [1884]. “See 
5 sI. L. R., 19 Cale., 651. 3 Niamut Khan V. Phadu Buldia, I. L. Rey — 
O Si L. R, 6 Cale., 319 [1880]. 6 Cale., 3.9; Lachman Singh v. — ee Ea 


-PLL R I Cale, 301; L. R121 A. I L. R., 2 All., 497 [1879]. ZE 








Bombay. 


Allahabad. 


- By the decree the suit was dismissed, but no ss— ‘the | 
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heard and finally decided by such Court apply, notto th 
sion of opinion in the judgment, but to what has i 


—: 


by the decree.” As to this last point, however, it is appr eher 
that the case is overruled.! — aa 

In Anusuyabai v. Sakharam Pandurang, the pi F pr 
for a declaration, as against one defendant who claimed to be * 
of certain lands, and as against another defendant who el 
be mortgagee in possession, alleging that the lands were h 
suit was dismissed, but the Court held incidentally that t 
was not entitled to possession by reason of the mortgages a 
had not asked for redemption the sait must be dismissed. The Hig 
Court held that no appeal on the part of the first — I a voul 
lie, as there was nothing in the decree which the plaintiff co 


afterwards use in his favour as res judicata. The decision o 


incidental question was therefore not final. E 

In Jamaitunnissa v. Lutfunnissa, the plaintiff — to obtal 
possession by right of inheritance and to set aside a wakfnar 14 
the defence taken was that the possession of the defenda zal 


a =e 
m ` 


not be disturbed so long as a certain dower debt rem ued i 
satisfied, and further that the deed was valid. The firat C 


held the deed was invalid, but upheld the defendant’ — e 
was embodied in the decree. On appeal the finding a: tod 
was affirmed, but the Court refused to decide apon the 
the deed as being unnecessary to the disposal of the ek 
majority of the Full Bench of the High Court observed : “ 
clearly of opinion that the findings in a judgment upo 
which subsequently turn out to be immaterial to the g 
which a suit is finally disposed of as to the plair iffs righ 
portion of the relief sought by him as declared bs b 
amount to no more than obiter dicta, and do not sonstita 
decision of the kind contemplated by section 13 —* 


And tbe Court held that the question as to i he ` d 


— * 


2 Kali Krishna Tagore v. — observations of the € 
State, L. R., 15 I. A., 186. to the effect that an accou 
21. L. R., 7 Bom., 464 [1883]. parties was not fi ally seti le 
° 1. L. R., 7 AN., 606 [1885]. as obiter dicta, See also | 
_ * Ib., 611. — Lal v. Ram Dial, I. inthe Al ump i 
I. L. R., 2 AN., 843 [1880], where certain | a — 
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* — - * 
<A — 


* ‘eek — 





‘HAP. Iv.] MATTERS INCIDENTALLY DETERMINED. 345 


_ otherwise of the wakfnama was immaterial to the decision of the 
ee Cw 
Mamut Khan vy. Phadu Buldia‘ has again been doubted in the 
recent case of Thakur Magundeo v. Thakur Mahadeo Singh, * 
where the plaintiff, as ticcadar, sued to eject the defendant from 
certain lands claiming the land as majhes land or land cultivated 
_ by the landlord or the.ticcadar. The defendant pleaded his right 
= of occupancy. The Court found that the land was majhes, but 
dismissed the suit on the ground of failure to prove notice to quit. 
At was held that this decision did not preclude the defendant, in a 
subsequent suit for ejectment, from pleading occupancy rights, 
since the issue in the previous suit could not be said to have been 
= finally decided against him, inasmuch as the decree was not based 
upon it, and there could be no appeal against it, because the decree 
was in favour of the party against whom the finding was recorded. 
“The right conclusion,” observed Sargent, C. J., in Ghela 
Ichharam v. Sankalehand Jetha,’ “we think on the language of 
section 14 of the Civil Procedure Code and the authorities, is that 
where the issue is not necessary for the decision of the suit, the 
decree equched in general terms does not cover the finding on that 
issue — nor indeed can such a finding by being expressly inserted 
in the decree acquire the force of res judicata which was wanting — 
to it as part of the judgment of the Court. There is no section in 
_ “the Code which makes it the more necessary to appeal from it 
because it has been so inserted — indeed the Code does not con- 
—— oe or issues = inserted in it.* ” 


j 











— = — — — — — — 
— tt, L R. 6 Calc., 319 Isso}. decisions are collected and commented upon- 
‘EL. R., 18 Calc., 647 [1891]. * See Act XIV of 1882, ss. 2, 6, and the 





* is + 7 R., 18 Bom. at p. 602, where the forms of decrees in the fourth schedule. 


Explanation II ; matters constructively in issue—Canon of interpre 


constructively matter which might and ought to have been made g 
defence or attack in a former suit shall be deemed to ha 


Canon of inter- 
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CHAPTER V. 


_  Marrers CoyxsrructTIvELY IN Issur. i 


Stewart [1861]— Henderson v. Henderson (1843|—Srimut Rajah — J 
Natchiar (1866]—Woomatara Delia Unnopoorna Dasse —— acted o i 
India before the Code of 1877—Question of fact ss to what is a di 
Denobundhoo Chowdhry’s case [1876}—In suits to recover possession of 
plaintiff must assert all his titles—Statement by the Chief Justice of the val 
of res judicata—Distinction suggested in suits for possession—D 
Denobundhoo Chowdhry’s case—Applications of the rule—Ouleutts, Madras SSi 
Bombay decisions—The matter is to be regarded as essentially different Wisnik 
constitutes a wholly different right in the plaintiff giving rise — 
the part of the defendunt—Cases in which Explanation II was considered- Goms 
bhit Alar v. Ramdut Singh [1880}—Sheo Ratan Singh ¥. Sheo Sol Mier (IM > 
Matters constructively in issue—Matters incidental or immat ant 
Bombay decisions—Recent rulings in the Privy Council—Mahaler $ 
v. Macnaghten (1889}—Kamesrar Pershad v. Rajkumart Rattan Kor (I US) a 
rule is not to be applied where the matters in issue in both swits s 
that their union might lead to confusion—Explanation MI; relief 
expressly granted to be deemed refused—Mesne profis, 


EXPLANATION U to section 13 of the Code — 


— 


T 





a — ` 


ie? 
——— 
— 





matter directly and substantially in issue in — 
Baron Martin in Newington v. Levy) “the p es hat e 
opportunity of controverting it, that is the same | hin ng 

matter had been actually controverted and deci ” Bat | 

be shewn that the former suit was one in which th > min “3 
have recovered precisely that which seeks s to m 
second.” 

Considerable difference of opinion has pı 
the application of the principle — in th 


no doubt, was enacted with the purpose of re mie j=: i J 






1 L. R., 6 C. P., 180 (189) [1870] citing — 
Greathead v, Bromley, 7 T. R., 456 [1798]; 282 (19; } _ 

Langmead v. Maple, 18 C. B. (N. S.), 255 #800 Na Velson 
(270) [1865]. See also per Blackburn, J., 99 [1863]; 


— Jac 
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conflicting views expressed in Hunter v. Stewart! and Henderson 
v. Henderson? both of which decisions were largely relied upon 
before the enactment of the Code of 1877. And even since the 
enactment of the explanation now to be considered the cases have 
been far from uniform. The cases will, therefore, be presented as 
far as possible in the order of their decision, but the only clear 
rule to be extracted ftom them as to the interpretation of the 
explanation is that laid down by the Judicial Committee in the 
recent case of Kameswar Pershad v. Rajkumarit Ruttun Koer, to 
this effect, that it must depend upon the particular facts of each 
ease to say whether a matter ought to have been made ground for 
defence or attack in a former suit. The explanation seems to have 
been intended to meet the case of a point which properly belonged 
to the subject of litigation in a former suit, and which the parties, 
exercising reasonable diligence, might then have brought for- 
ward.* 

In Hynter v. Stewart,’ the plaintiff had filed a bill in the westbury, L. 
Supreme Court of Sydney claiming to be admitted as a shareholder (7g2 Dune 
in respect of certain shares in a Loan and Banking Company, and 1961} 
his suit Was dismissed. He subsequently filed his bill in England 
to obtain similar relief, but upon different grounds and equities to 
those relied upon by him in the former suit, although he might, if 
he pleased, have relied upon them in that suit. Lord Westbary 
held that the decision at Sydney was not conclusive, observing :— H 
* Admitting the identity of the two suits in other particulars, the — 
question is, whether there was in the suit at Sydney, and in the on 
suit before me, eadem causa petendi ; that is to say, the same ground 
of claim, or one and the same case for relief... . In equity the —  ě 
plaintiff must récover seeundam,allegata et probata ; but here the a | -o E = 
allegations and equity of the one bill are different from the — : a — 


AS es 
— 


allegations and equity of the other. . . . It is indeed true that — — 
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have been brought forward, and it may ‘be said, therein ) 





ought not now to be entertained ; but I find no auth = * 
this position in civil suits ; and no case was cited at the b: 
nor have I been able to find any, in which a decree of ¢ — € 


a former bill has been treated as a bar-to a new suit seeking th 
same alk but stating a different case, giving rise to a i —E rer 
equity. | 


Henderson r. 
Henderson 


fisss}. 


Early decisions 
of the Pri 
Council, 


i * 3— 
1 -w r 


The above remarks should be read with the observation ons 
Wigram, V. C., in Henderson v. Henderson? “The plea of 
judicata applies, except in special cases, not only to points 
which the Court was actually required by the parties to form ai 
opinion and pronounce a judgment, but to every point whie hp 
perly belonged to the subject of litigation, and which the f 
exercising reasonable diligence, might have brought — 
time.” This sentence, as observed in a recent case, must — 
with reference to that which immediately precedes it, wher et 
Vice-Chancellor states the rale of the Court to be tha | 
given matter becomes the subject of litigation in, and of a adjud 
cation by, a Court of competent jurisdiction, the Court —— st 
parties to that litigation to bring forward their whole gas 
will not (except under special circumstances) permit the 
parties to open the same subject of litigation in respect of 
which might have been brought forward as part of the sul 1b 
contest, but which was not brought forward, only bee: 
have from — inadvertence, or even nccident, omit 


are 


of their case.” — 


— 


an. 


It is obvious, however, that where separate rights sh a 
infringed, separate actions may be maintained, since 


— 
F] « 


fringement of separate rights gives rise to separate 

action.* * 
The principle, embodied in the above explanatio ion 

already been asserted by the Judicial Comm mi — 


: 

, = 
— 
>) « 


2 4 DeG., F.& J., 168; 31 L. J. (Ch.,), 29 (307) 
846 [1861] 

3 3 Hare, 115 [1843]. See these cases 
observed upon in Chinniya Mudali v. Ven- 
katachella Pillai, 3 Mad. H. C. R., 320 
{1867}, and in Udaiya Terar v. Katama 
Nachiyar, 2 Mad. H. C: R., 131 [1864]. 

* Worman v. Worman, L. R., 42 Ch. D., 
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Rajah Moottoo v. Katama Natchiar,' the appellant sued to estab- 
lish a Will. Ina previous suit he had elected to abandon any 
title under the Will, and had rested his case on the issue whether 


> 
the estate was separate or undivided. Lord Westbury in deliver- Srimut Rajab 


2 ; Moot 
ing judgment observed: ‘*In the first place it is clear upon the Katama 


too v. 


Natchiar 
former record, that the appellant had then the power of relying f1866). 


upon that document as being a valid Will. He might first have 
insisted that it was an undivided property, and that therefore the 
plaintiff in those suits had no interest therein ; and secondly, he 
might have pleaded, but if it shall turn out to be a divided pro- 
perty, then my title arises under this instrument; and I plead and 
rely upon it as amounting to a valid devise in my favour. When 
a plaintiff claims an estate, and the defendant, being in possession, 
resists that claim, he is bound to resist it upon all the grounds 
that it is possible for him, according to his knowledge, then to 
bring forward. The present appellant might have insisted on the 
validity of the alleged will; but, instead of doing so when his 
snit came on to be heard and decided in the Court of final Appeal, 
he in effect disclaimed all title under the instrument as a will, 
and insisted that it must be regarded by the Court as not being 


9 


testamentary.’ 


Their Lordships, accordingly, upon the ground Woomatara 
ia r 


vs Ë De 
that the same matter was in issue in the previous suit, and that what Unnopoorna 
ae Dassee 
was in issue must be taken to have been already decided, and also [1872]. 


upon the ground of estoppel by conduct, dismissed the plaintiff's 
suit. 

The principle was acted upon by the Judicial Committee in 
another case under section 2 of Act VIII of 1859 where the 
appellant was the plaintiff in both suits, and as such had the 
means of shaping her course as she chose. In Woomatara Debia 
v. Unnopoorna Dassee,> the cause of action in both suits was the 
dispossession of the plaintiff, and the identity of the subject-mat- 
ter in both suits was admitted. In the first suit the appellant 
claimed that by taujir, i.e., gradual encroachment, she had enlarg- 
ed the boundaries of her talook and acquired a right to the 





z 11 M. I. A., 50 [1866]; 10 W. R. See Woomatara Delia v. Unnopoorna 

(P.C.), 1. Dassee, 10 W. R., 426; Shib Sunker Neogy 
201 M. TA... 73 v. Haro Somdires —— 13 W. R., 209 
3 11B. L, R., 158; 18 W, R., 163 [1572]. [1870]. 


Rule acted on 
in India before 
Act X of 1877. 
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settlement of the land. Being defeated in that cont e 
brought a second suit alleging that the lands were, accqrdin; 
the true boundary, included within the limits of her ta 
therefore belonged to her as of right. Their Lori 
as in the case last cited, that the plaintiff night in the fir aa 
have set up an alternative title, but she ought not afterwards to a 
allowed to fall back upon a title which she had, witha fuil kn 0 i 
ledge of all the circumstances, elected to abandon. Fur her, i 
could not be shewn that new circumstances had arisen: * 
the nature and the character of the questions to be determin 
since the plaintiffs title to the land was capable of being conclus siv 
determined in the earlier suit. Their Lordships were, there 


of opinion that the case came within the principle and I 


—* 
— — * 
of the section, and in so holding expressed an opinion —* 


principle upon which the decision proceeded was almost iden 
with that laid down by Lord Westbury in Kotama Natehia 


- - * 


case.” ; 2 

The above rule was acted upon in this country in sevéral ca 
before the Code of 1877. In Mussamut Wafeah v. Mus sam 
Saheeba, a widow,. who omitted to plead her lien for — t 
suit against her by her husband’s heirs, was held estoppe $ 
afterwards making a substantive claim. In Asgur J ſe 
Nuzeema Bibee,t a pre-emptor, failing to assert her rights 
by the purchaser, was held estopped from enforcing those 
by suit. In Maktum v. Imam, the plaintiff sued tor 
moiety of Rs. 1,000 which the defendant, as plaintiff in a . for 


or had admitted to be in his possession. West, J., sited ad Xe 
v. Levy and observed : ‘‘ This was a matter whieh e -xisted 
at the time when the former suit was brought. — n 


— 


opportunity of bringing it before the Court, — ving i 
opportunity, cannot now rest a new suit upon w — 


HEN, S 
—— „i aA 
2 


— 


Poo 
J 
LEA 
` 


5 
——— 
ve n 
i i ; 
* 


1 See per Turner, L. J., in Shama Purshud 5 10 Bom. H.C om B 
Roy Chowdery v. Huro Purshad Roy Chow- cases see Brojo 1 l i toy 
dery, 10 M. I. A., 203 (211) [1864], a case Miter, 12 Ya R., 5 D 5 [is ae 
under Bengal Regulation III of 1793, s. v. Shakir Burkuna 


16 ; Newington v. Levy, L.R., 6 C. P., 180 [1871]; F Pi en a iG 

ESTO. Deb, 20 W. Ry AS 
RT SCT, Aoi? Biswas v. Joy Kristo 
3 3 W. R., 307 [1867]. 3 as to plaintiffs 
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Division Benches of the Allahabad Court in Baldeo Sahai 
v. Bateshar Singh! and Jadu Lal v. Ram Gholan? following the 
Privy Council rulings held that a defendant, resisting a suit on 
the ground that the sale under which the plaintiff claimed was 
fraudulent and without consideration, could not afterwards sue to 
establish a right of pre-emption. Similarly, in Pigou v. Syed 
| Mohamed Aboo Syed,’ avhere a suit to set aside an execution-sale 
on the ground of irregularity had been dismissed on the merits, 
the plaintiff was held estopped from suing for possession of the 
property on the ground that the sale was void ab initio. In 
another Calcutta case Dinomoyi Dabia Chowdhrain v. Anungo 
Moyi * a suit for rent and ejectment, it appeared that the defen- 
dant in a previous case had pleaded that his tenure was ¢sti/mraré 
and not liable to ejectment. He now pleaded that his tenure was 
both permanent and transferable, and that he was protected under 
the provisions of the rent law. The Court held that this defence 
should have been raised in the former suit. 

The question what is a different title is one of great practical 
difficulty, and must be decided upon the circumstances of each 


case separately.’ 
In Kashee Kishore Roy Chowdhry v. Kristo — Sandyal —— of 

Chowdhry,® a suit for declaration of the plaintiffs right to a chur, * —— 
which they alleged was an accretion to an estate of theirs called — 
Lukhidia, was held barred by a decision in a previous case in 

which they claimed the same land as an accretion to Rughooram- 

pore. Couch, C. J., considered the case of Woomatara Debia v. 
Unnopoorna Dassee’ to be not distinguishable observing: “ If the 

plaintiffs did set upa title by accretion to Lukhidia that has been — 
decided against them. If they did not, they ought to have done — 
it, and having omitted to do it, they cannot do it now.” In a 
Denobundhoo Chowdhry’s case}? Garth, C. J., remarked upon this | — 
case as follgws = :—“The plaintiffs in that suit were not relying 
upon a disterent title from = which they set up in the former 








SE L R., 1 All., 75 [1876]. J. (1882) ; Kaken Parad v. Rajkumari 


2 J. L. R., 1 All., 316 [1876]. Ruttun Koer, L. R., 19 I. A., 238 ek 
. ©3C. L R, 23 [1878]. |- e 22 W.R., 464 [1874]. ; 
~ #4C. L. R., 599 [1879]. 1 11 B. L. R., 15$[1872} 


© See Girdhar’ Manordas v: Dayabhai  * I. Le Ru, 2 Cale., 169 {1876}  - 
 Kalabhai, 1. L. R., 8 Bom., 180, per West, vee cA 
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suit. In both suits they claimed the land in question as an acere 
tion to other land which was their undisputed property, and 
whether they claimed it as an accretion to one estate or another » 
. . . they were in each case claiming it as an aceretion fo land of = 
which they were confessedly in possession. The | : 


between the two suits was mérely matter of description not = 
title.” And it is obvious that the same., evidence would have = 


served to establish the essential facts in both cases. ™ $ ko 2 = 


= * 
— 


The question whether a party to a suit is bound to assert all hip = : 
titles was fully discussed by a Full Bench of the Calcutta High = 
Court in 1876, atid was answered in the affirmative. E 


— i ag In Denobundhoo Chowdhry v. Kristomonee Dossee,' the plini 
case [1878]. sued to establish her right as heiress of her daughter, the deceased ~ 
wife of the defendant, in respect of property conveyed by the 
plaintiffs husband to the daughter as her stridhan. In a pre 
vious suit, which was unsuccessful, the plaintiff had attempted t = 
establish the invalidity of the deed of gift by which the property J 
had been conveyed by her husband. The defence raised ‘the e 
question of res judicata on the ground that, in the previous sit, = 
the plaintiff had failed to recover the self-same property relying) 
upon a different right. a 
The case was decided by a Full Bench of the Calcutta H lig 
Court upon the construction of section 2 of the Code — 
which enacted that “the Civil Courts shall not take cogi 
of any suit brought on a ‘cause of action’ which hast 
and determined by a Court of competent jarindiotion tall i 
suit between the same parties.” A ea 
In suits to re- The majority of the Court? held upon the authority of the 
cover posses- > 
— Proper- Council Rulings,® though not upon a precisely un: rimor 1s view 
must assert all the cases, that the plaintiff was barred. The opinion a of the Le 
— appears to proceed upon the ground that in i count — 
to property is tried by a suit brought to recover osie ss ion f ` 
upon title ; that it is for the Seems to make out s S 
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t I L. R., 2 Cale. 152 [1976]. Natchiar, MILA 

2 Kemp, Jackson, Macpherson, and Stewart, 31 Le Se h., H 
Markby, JJ. Chinniya Mut ali v — 

3 Woomatara Debia v. Unnopoorna Dassee, 3 Mad. H. C., 320 [1% 
11 B. L. R., 158; 18 W. R., 163 [1872]; Roy Choed * 
Srimut — Moottoo, de. Ye Katama — 
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possession as will prevail aginst the defendants ; and, to use the 
words of, Phear, J. (whose judgment was concurred in generally 
by the Judicial Committee) in Woomatara Debia v. Unnopoorna 
Dassee': “The adjudication of the suit determines .. not only 
the matter of the particular title which she sets up, but the actual 
right to possession at the date of the plaint by whatever title it might be 
capable of being then supported ;” and that the Judicial Committee 
had adopted*the stricter of the two views expressed in the Indian 
Courts. z 

The opinion of Garth, C. J., was afterwards approved by the ——— 
Madras Courtꝰ and requires to be examined. The learned Chief judicata by the 
Justice observed as to the meaning of the expression “ cause of —— 
action "—‘“‘The true meaning of that expression is not the claim 
itself, as for instance, the money, or goods, or land, which the 
plaintiff seeks to recover, but the grounds upon which the claim is 
founded, and proceeded to define or paraphrase the rule of res 
judicata as recognised in England, and by the Civil Law, as com- 
prising four requisites or conditions :—l1st, that the parties in both 
suits are the same ; 2nd, that the thing sought to be recovered is 
the same ; 3rd, that the grounds upon which the claim is founded 
are the same ; and 4th, that the character in which the parties sue 
or are sued is the same. After stating the definition of Vinnius 
elsewhere quoted,* as the best exposition of the Civil Law, the 
Chief Justice remarked :—“ It is not enough that the parties and 
the subject of the suit should be the same, but also that the ground 
or right upon which the plaintiff's claim is founded should also be 
substantially the same. By using the word ‘substantially,’ I desire 
to exclude the supposition that a plaintiff may evade the applica- 
tion of the rule merely by varying his form of pleading, or by 
describing the subject-matter of his suit, or expressing his rights À 
in different language. If the self-same question of right or cause — 
of action has been in substance heard and decided between the ae 
same parties, no matter what the former language of the pleadings — 
may be, the decision is conclusive between them.”® * 








210 W. R., 425 ; 2 B. L. R.(A.C.) 102 Bom.,589[1881] ; Babu Lal v. [shri Prasad, 
(136s). I. L. R., 2 AN., 582 [1878], 
$ Tivyila Kandi Ummatha v. Thyila  * I. L. R., 2 Calc., 156 [1876]. 
| Cheria Kunhamed, 1. L. R., 4 Mad., 308. * Supra, pp. 273, 274. 
Ses also in Konnerrav v, Gurrav,1.L.R.,5 * I. L, R, 2 Cale,, 158, 
— Cc, E 
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The learned Chief Justice then divided suits for me ece y 
land as contemplated by the Code of 1859! into two c nh 
those in which the plaintiff bas once been in possession ; $i (O N 
in which he has never been in possession. In the — ase, 
action of trespass would lie in England, and it would be unnec 
sary to allege specifically the state of the title. In these — 
the plaintiff must state the grounds or title upon which his el: in 
founded as by purchase, gift, or inheritance. In the case aa 
consideration, the plaintiff claimed in the first suit as heir t * 
husband, in the second suit as heir to her daughter, and her se n 
suit involved a doubtful question of Hindu law as to the suce — 
to the daughter, which could not have been raised in the first su b 

The Chief Justice then observed, upon the Code of pee „il x 
there was no obligation upon a plaintiff to bring forward 
grounds or titles under which she could possibly claim, an nd 
tinguished the Privy Council cases, remarking in conclusion: ~ 
must constantly happen that, until the differences betwee or 
tending parties have been ventilated and discussed i in a Con 
law, the litigants themselves are — ignorant of what r 
legal rights and position may be.” E 

As above stated the determination as to whether a matt ter 
and ought to have been made ground of defence or or * 
former suit is one of practical difficulty. The decision 
Indian Courts since the case of Denobundhoo Chowdler 
observations of those Courts, and of the Privy Couneil, 


T 
— 
m 


Ti Phy 


case Was followed in Bheeka Lall v. Bhuggoo L 
same principle was applied to suits to recover * spe 
money. The plaintiff claimed a specific sum of 1 
moiety of a decree which he alleged belonged ti sel 
former partner by virtue of a partition betwee n th 
fendant replied that in a former suit the identic enl so su 
claimed. The plaintiff contended that 


upon a general right to account, and vs dinis 
ground that by the partition the business w as pui an 


—— 
— 
e) 








1 Act VIII of 185y, s. 26, 3 I. L. R., 2 Cal 
s I. L, R., 2 Calc., 171. LLR, 3G 
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Court held that in suits for money, as well as land, a plaintiff is 
bound to.put forward every right under which he claims, and that 
the claim should have been made in the previous suit in the alter- 
native form. The Full Bench decision was distinguished in 
Radhanath Kundu v. Land Mortgage Bank, on the ground that 
the two suits were not identical. 

In Thyila Kandi Umpatha v. Thyila Kandi Cheria Kunhamed, 
the Calcutta cases were dissented from, and the Court adopted the 
view taken by Garth, C. J., in Venolundhoo Chowdhry’s case? In 
the first suit the plaintiff sued upon the basis of an oral lease to 
recover land. Issues were framed as to the title and the letting, 
but were not decided, the oral agreement not being proved. The 
Court observed: “In the former suit the obligation to pay rent 
and the non-payment of the rent constituted the cause of action 
put forward ; the title was an incidental question.* In the present 
suit, the title is the cause of action. Plaintiff, no doubt, in the 
former ‘suit prayed for possession of the paramba, and that relief 
was refused, and it is argued that this brings the case within the 
terms of Explanation LI of section 13, and that as that relief was 
not granted in the former suit, it must be regarded as having been 
refused. That explanation, however, must be read with the section 
and clearly applies to relief applied for which the Court is bound 
to grant with reference to the matters direetly and substantially in 
issue. Now the causa petendi in the former suit wasthe existence 
of the relation of landlord and tenant, and the omission to pay 
rent which entitled the plaintiff to reeover the property. The 
title, no doubt, was in issue, but not directly and substantially, 
only incidentally, and that relief is now prayed for on wholly 
different grounds.” 

In Sadaya Pillai v. Chinni, the plaintiff sued on a title created 
by agreement. He had previously sued to recover the same 
property by right of inheritance: The Court observed with 
reference to Act VIII of 1859. “Nor is there anything in that 
Act which required a plaintiff at once to assert all his titles to 


I. L. R., 6 Calc., 559 [1880]. Mad. H. C., 384 [1868]; Jackson v. Spittal, 


i 

2 [. L. R., 4 Mad., 308 [1881}. 39 L. J. (N.S.), 321 [1870]; Durham v. 
s I. L. R., 2 Calc., 152 [1876]. Spence, 40 L. J. (N. S9), 3 {1871}. 
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They referred to DeSovza v. Coles, 3 § I. L. R., 2 Mad., 352 [1879]. 
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property or to be thereafter estopped from advancing casi ; 3 
and held that the right on which the suit was brought was not 
the same as that — in the former suit, referm to the — 
observations of the Judicial Committee as to the meaning of the 
expression “cause of action” in Moonshee Buzloor Rae 
Shumsoonnissa Begum} and Rao Kurun Singh v. Nawab Mahomed? 
Bombay. In Bhisto Shankar Patil v. Ramchandrarav; the plaintiff bad 
instituted a former suit to recover possession of the same land on 7 
the ground of forcible dispossession. The claim was rejected on m 
failure of proof of dispossession, but the Court suggested that the ~ 
plaintiff might: recover by bringing a fresh suit treating the = 
defendant as a trustee and offering to make certain payments*® m 
No issue as to title was determined. It was held that a second a 
suit based upon an alleged breach of trust was not barred, the — 
Court relying upon the observations of Lord Westbury in Hunter 
v. Stewart In Konnerrav v. G@urrav, a suit claiming partition 4 
generally was held not to be barred by the dismissal of a — 
suit founded upon an alleged deed of partition on the — 
though the plaintiff might have framed his suit in the alte 
it could not be said that he ought to have done so. The € Jon — 
virtually adopted the opinion of Garth, C. J., in Dar aie = 
Chowdhry’s case.7 , Eo 
The — is The observations of West, J., in Shridhar Vinayak v. = 5 7 
as essentially Valad Babaj? and Haji Hasam Ibrahim v. Mancharam Kaha 
different when . a 
it constitutes appear to throw light upon this difficult question. 


a wholly differ- — 
ent right in In the first of these cases, the purchaser at an execution: 


— sued to eject a person claiming under a deed of mort ga — 
——— conditional sale. The suit ultimately failed on the g 
Fartof'be the defendant had been in possession for a suficient pë 
raise the bar of limitation, but on the day when the C 
instance delivered judgment, the defendant sought to 
his position by stamping and filing his mortga ge-deec 1 whi : 


previously been inadmissible in evidence. = — 
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3 11 M. I. A., 551 (605) [1867]. s — I 
a 14 M. I. A., 187 (197) [1871]. nen ee 
3 8 Bom. H. C. (A. C.), 89 [1871]. 6 I. L. R., 5 Bom., 909 

* See Watson v. The Collector of Raj- 1 I. L. R., 2 Cale, 


shahye, 3 B. L. R. (É. C.), 48 [1869]. 3 11 Bom. H. C., 24 
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by this fact, acquired the position of the purchaser of the 
equity of redemption, filed a suit to redeem the mortgage. 
It was contended for the defence that the plaintiff was bound to 
bring forward in the previous suit every circumstance upon which 
he could rely and of which he was aware. It was held that the 
previous decision was no bar. 

The Court observed: “The principle of res judicata, simple 
enough in its statement, is one that seems to present considerable 
difficulty in its application. We have accordingly been referred 
to a great number of decisions of the High Courts, which it would 
be hard, perhaps impossible, to reconcile in all respects with each 
other. The principal variances have arisen from different views 
of what did or did not constitute for the purposes of a second 
suit a ground of right identical with the one relied on in a pre- 
vious suit.” The learned Judge then continued: “In the case 
of Woomatara Debia v. Unnopoorna Dassee,? the Privy Council 
may at first sight seem to have departed from the principle 
enunciated by Lord Westbury, but there the whole cause of action 
was considered as having arisen out of the decision of the revenue 
authorities. The transaction between the parties had been such 
as for juridical purposes should properly be regarded as one, and 
on that one transaction several suits between the parties could 
not proceed... The matter must be regarded as essentially 
different when it did not originate in the same transaction, and 
when it constitutes a wholly different right in the plaintiff giving 
rise to a different duty on the part of the defendant.” 

In Haji Hasam Ibrahim v. Mancharam Kaliandas,* the plaintiff, 
alleging that some of his tenants had attorned to the defendant 
in 1868, sued to recover possession of their lands. It appeared that 
the parties had acquired title by purchase from different co-heirs, 
that the plaintiff in 1864 sued to have the sale to the defendant 
set aside, but his suit was dismissed on his admission that he was 
then in possession of all the lands he had purchased, and that in 
1869 he had atiempted unsuccessfully in the guise of a partition 
= soit to eject the defendant. Upon appeal in that suit he raised 





4 11 Bom. H.C., 223, 229, * Hunter ©. Stewart, 4 DeG. F. & J., 163; 
| FT BL. R., 158. 31 L. J. (Ch.), 346. CEPR RS 
— * I. Lo Re, 3 Bom., 137 [1873]. —— 
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the question of the attornment, but the point was c 
as not having been taken in the plaint. The — asw 
tended upon the authority of Hunter v. Stewart} hat his Y 


os fh 
ri pt- 
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‘yey ’ 
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of action, though in existence in 1869, had never been | 
upon, — 
West, J., referred to Kashee Kishore Roy Choredhey v. | 
Chunder Sandya as an authority for -the rope at 
plaintif must, in suing, bring forward all his grounds of * 
the relief he seeks, and observed that this principle was i a 
parent conflict with Hunter v. Stewart and perhaps ako wi 
Bhisto Shantar Patil v. Ramchandrarav* and Sridhar Vina 
Narayan valad Babaji This conflict the learned — 
to reconcile by reference to an unreported case in the I — 
Court, where it is laid down that “a cause of action is to be 
regarded as the same if it rests upon facts which are * 
connected with those upon whicha right and an infri at 
the right have already been once asserted as a ground fo 

Court's interference.®” | = 2 
Raie «wrested Adopting this principle as consistent with Hunter v. Ste 
7: ihe learned Judge held that the cause of action was the sam 
the second and third suits, observing: “There is not T 
tion of a wholly different right or of a wholly different | 
facts infringing it in this suit from what there was in 
one. The facts are connected in an essential joni 
that, had the plaintiffs whole case been brought forw 
it would not have involved separate investigations. | 
so, we think that the plaintiff cannot now sue on th the 
merely subsidiary to his main ground on which he si 
the litigation. Having striven to establish his title to ol land | 
means, and failed, he cannot now establish that titl 


means which were equally at his command when the f 
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was tried, and so connected with the ai = 
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i 4 DeG. F. & J., 168; 31 L. J. (Ch), ‘aro Ha 

346. ; No. 55 a> 37 
e 22 W. R., 464 0874). 
® 4 DeG. F. & J., 168; 31 L. J. (Ch.), of the T 
* 8 Bom. H. C. (A. C), 89. SB — =: ) 
è 11 Bom, H. C., 2M. i =- *4DeG.F. 
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case relied that they ought fo have been submitted for considera- 
tion together.””! 

The rule here indicated appears to be supported by the terms 
„of the recent judgment of the Judicial Committee in Kameswar 
` Pershad v. Rajkumar: Rattun Koer? noticed below. The cases in 
which Explanation II was considered and directly commented 
upon will now be presented in their order of decision. 

In Muttu Chetti v. Muttan Chetty? the defendants. and two ia — 

others had jointly executed a document promising to pay to the II — 
plaintiff a specific sam of money and a certain amount of grain. * 
The plaintiff had previously brought a suit apon an alleged 
promise by the defendants, subsequent to the advance, to pay 
their proportion of the loan. The Full Bench held the matter was 
not res judicata or within the meaning of Explanation [I, as it 
could not be said that the claim upon the original agreement 
ought to have been made ground of attack in the former suit which 
was based upon what was held to be a mere acknowledgment of 
antecedent liability. Kernan, J., however, considered the claim to 
be for the same matter supported or evidenced by a different 
means, within the authority of Denobundhoo Chowdhry’s case.* 

The effect of Explanation [I was considered in Ghursobhit Ahir Ghursobhit | 
v. Ramdut Singh® a suit for ejectment brought spon notice to quit. —— 
The defendant relied upon an alleged right of occupancy, and 
pleaded that, in a former suit for rent due under an agreement 
which was dismissed upon failure to prove the agreement, his 
present defence was raised though not adjudicated upon, and, as 
he had succeeded in that suit, he was in the same position as if 
the point had been decided in his favour. 

Garth, C. J.p observed : “ I certainly do not read Explanation 
lI as meaning anything so unjust or unreasonable ... According to i 
my view this explanation is meant to apply to a case of this kind; : — 
where the defendant has a defence which if he had so pleased, he — 
might and ought to have brought forward, but as he did not bring ee 
it forward, the suit has been decreed against him. The explanation | 

= means to say that, under such circumstances, the defendant is as 














* I. L. R., 4 Mad., 296 [1879]. 
sI. L. R., 2 Calc.. 152 [1876]. 
s I. L. R., 5 Calc., 923 [1880]. 
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much bound by the adverse decree as if he had set up the 
and that he is equally estopped from setting up that defenes in any — 
future suit under similar circumstances ; that appears to me to | 
the sort of case which Explanation II is intended to meet ; Fa 
certainly was never intended to enable a- party to treat a point as 
having been decided in his favour in a former suit whieh wasit 
fact not so decided, and which it was not necessary for the par- -· 
poses of the suit to decide at all.” 1 — 

In Narain Dutt v. Bhairo Bukhshpal,? the facts were as followss) 
The owner of an eight annas share in a certain mouzah mortgaged 
his share to Narain Dutt, and the share was inherited on the owners 
death by his son Pirbhu, who caused dakhil khari to be effected m 
respect of four annas in favour of one Sital, and sold the remain- — 
ing four annas to the defendants. They and Sital sued the plais- 
tiff to redeem the mortgage and obtained a decree, no defensa 
being made. The plaintiff then sued to establish his right of 
pre-emption in respect of the four annas sold by Pirbha to the 
defendants. The Court held with some doubt that the — 
should have asserted his right in the previous suit. 

In Sultan Ahmad v. Maula Bakhsh; the plaintiffs saed te —i— 
a share in certain property claiming under the will of their mother 
Mammo. Im a previous suit brought by Mammo to establish her 
rights as against the defendants, the plaintiffs had, upon ‘oat 
mother’s death, been placed upon the record, and it was — 
their father was entitled to the property ias heir to his wife, ame 
that the share was liable to be sold in execution of a — ` i x 
the defendant held against him. The plaintiffs did not im m mit 
assert their rights under their mother’s will. The Court he r ll 
the plaintiffs title under the will should have been made a | 
of defence in the previous suit, and that the plea was tl herefi y T 
judicata under Explanation II. aes 

In Nirman Singh v. Phulman Singh,* the plaintiff ba 
sued the defendant and another, his co-sharers, for p 
his share in the property, and it was held that 
session of the share as mortgagees from a person fi 
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plaintiff derived his title. The plaintiff afterwards sued the defend- 
ant for possession, alleging, that the mortgage was invalid. The 
Court held that the —— was matter in issue in the previous 

_ suit which matter was res judicata within section 13 of the Code 
and Explanations I and LI. 

In Sheo Ratan Singh v. Sheo Sahai Misr, the Explanation Sheo Ratan 
was further considered. There one Rajkumari, the childless Sahai — 
widow of one Lakshmi, and his nephew, Bhagwan, sold a portion 3 
of his property. The brothers of Bhagwan then brought a suit 
against the vendors and vendee to establish their right of pre-emp- 
tion, asserting their right to immediate possession of the property 
on the ground that they, as well as Bhagwan, had entered into 
exclusive possession of the estate of Lakshmi as his heirs. It was 
held that Rajknmari had succeeded to, and was in possession of, 
the property as the separate estate of her husband, and no question 
as to the title of the plaintiffs as actual heirs of Lakshmi was 
finally decided. The plaintiffs again sued to have the sale-deed 
declared invalid on the ground that Rajkumari was incompetent to 
alienate the property and contended that they had equal rights 
with Bhagwan as the reversionary heirs of Lakshmi. The Court 
observed: ‘The matter now substantially in issue between the 













parties, viz., the presumptive title of the plaintiffs to possession of eae 
the property, if they survive Rajkumari, was not heard and finally — 
decided in the former suit. Nor was such alleged and denied — 
. + -+ by the parties in that suit. What was then asserted by ae. 
the plaintiffs was a right to immediate possession of a part of the — a 


property on the ground of actual possession of the rest. 


“ Nor was the plaintiff ’s presumptive title matter which might oe 
and ought. ...to have been made the ground of attack in the ee 
former suit. The law does not require a plaintiff at once to assert er 


all his titles to property, or to be thereafter estopped from advancing — — 
them. A plaintiff may, with the leave of the Court,! — ee 
-~ causes of action ; but he is nowhere compelled todo so.” 2 2 2 = | 
In Nathu valad Pandu v. Badhu valad Bhika? it was held ees 
hat a suit to recover possession on the strength of a deed of sale was | i as 
yt barred by a previous suit for specific performance of a contract = ee 
1 to compel the execution of — — — — 
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action being different in each case, and tne object of Explanation It ~ 
being to compel the plaintiff to rely on all grounds which — 
open to him in support of the claim made by his plaint, which in | 
the first suit was confined to obtaining a regular deed of sale. = . 
As observed in the case of Hari Narayan Brahme v. Ganpat” 
rav Daji, Explanations I and II deal with matters construcialy 
in issue in a former suit. There the grandson of one of four 
brothers sued the other brothers for partition of the village of — 
Saspade. In a previous suit for partition of ancestral property, fie ~ 
three brothers had claimed the village as their own property, and the k 
other brother had made no claim to the village as subject to partie ·· = 
tion. It was held that the matter was res judicata by reason of the < 
former suit, the plaintiffs ancestor having neglected to bring the = 
property into hotchpot. E 
But Explanation II has no application to a matter 
decided or the determination of which is immaterial in ae ha a 
suit. In Churn Manjee v. Ishan Chunder Dhur? the plaintiii se 
to recover damages for the removal of crops on the ground i the | 
had purchased the jote and the crops thereon. The defem J 
contended that the transfer of the jote was invalid. The lain if = 
obtained a decree, and subsequently sued in ejectmen& Mo —— 
held that the question of the transferability of the jote was = 
judicata, not having been material to the decision of the * 
In Allunni v. Kunjusha® the plaintiff sued by virtue of his 
tion as karnavan of a tarwad to recover possession of ¢ 
A previous suit, in which he had attempted to — 
fendants on the ground that they had forfeited their: 
the lands by mortgaging some of them to the p 
wad, had been dismissed. The Court held that —* 
sion was no bar, the cause of action being in their oj 
To the same effect is the decision in Kandunni v. Katammay 
the plaintiff, having failed to recover certain —— | 
1 I. L. R., 18 Bom., 537 [1893]. ed, and that =Ñ 
21. L. R., 7 Bom., 272 [1883]. 
s 9 C. L. R., 474 [1881]. 
“I. L. R., 7 Mad., 264 [1883} 
Muttusami Ayyar, J., observed : ‘* It ap- 


pears to me that Explanation II . . must 
be taken to refer to the title litigated in the 


l ‘ 
* 2 r Xe. a 
former suit as contradistinguished from the - R., 5 
—* a’ * 
— 
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demise of 1856, was held not to be precluded from suing on a 
demise of 1835, of which the subsequent demise was alleged to be 
a renewal. In Thandaran v. Valliamma,' the parties having 
executed” an instrument disposing of the property of a deceased 
person, one of them set up a will, and in a suit for a declaration 
that the will was a forgery, it was held that it was gennine. The 
same plaintiff then syed to enforce the instrument, and it was 
held that the previous decree did not preclude him from relying 
on the instrament, and alleging that the will was invalid” according 
to family custom. 

[t has been held in Bombay under this explanation that a mort- Bombay. 
gagee, neglecting to obtain a provision reserving his right of sale 
in a redemption-suit, is estopped from filing a suit to recover the 
mortgage money by sale of the mortgaged property. In Moloj 
v. Sagaj? the defendant had obtained in 1883 a decree for redemp- 
tion which contained no provision as to foreclosure or as to the 
time within which payment was to be made. The plaintiff in 
1884 sted to recover the amount of the mortgage-debt from the 
defendant, personally and by sale of the mortgaged property. 
The defendant paid the amount of the debt into Court, but the 
plaintiff insisted upon his right of sale. The Court held that the 









right of sale of the mortgagee must be deemed under Explanation a — 
If to have been a matter directly and substantially in issue in the ——— 
former suit and to have been merged in the decree, the question — aS 
having been decided in effect or impliedly, negativing the mort- ss 
gagee’s right. The defendant having redeemed within three years Ra 


was entitled to keep the property, the decree for redemption not 
having passed by limitation into a foreclosure decree.’ 

This explanation was applied by the Judicial Committee in two Recent d 
recent cases. In Mahabir Pershad Singh v. Macnaghten, the — 
previous suit was on a mortgage-bond, and in that —— the — 

= entitled: to set-off rts duo hy the pain as dheir t te nants — — — — 
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without any deduction being made for the rents. The defendants 
then obtained rent-decrees, and the plaintiffs purchased the mor = 
gaged estate at the sales held in execution of those decrees. The 
defendants then saed to have the sales set aside, and to have the 
mortgage-debt extinguished by setting if off against the amount = 
due to them for rents. The Judicial Committee held that the 
equity upon which the defendants relied shquld have been pleaded 
sso}. in defence to the former suit, observing: “Their Lordships 
entertain no doubt that the proper occasion for enforcing the 
equity now pleaded would have been in defence to the mortgage 
suit of 1877. That was certainly the suit in which any account 
to which the appellants were entitled as in a question with theim 
mortgagees, ought to have been taken. But the appellants not 
only abstained from putting forward any claim to a general” 
accounting ; they declared in their pleadings their intention of 
bringing a separate action for recovery of the rents, a proceeding 
which would have been wholly unnecessary if the plea whieh they 
urge in this appeal had been put forward and given effect to e· 
The plea is within the meaning of section 13 of the Civil Pro 
cedure Code of 1882, a matter ‘whieh ought to have been mde 
ground of defence in a former suit between the same parties, ant = 


the appellants are therefore barred from insisting on it, 
` 


— 


— 






















ret judicatae.” — 
The rule notto In Kameswar Pershad v. Rajkumari Ruttun Koer, the Judicial = 


applied — 
where the mat- Committee say that it depends upon the particular facts of each — 


— A. ease to decide whether a matter ‘ought’ to have — == 
— ground for defence or attack. In the case now cited, the pe 
liability of the defendant might and ought to have been el 
against him in a former suit brought upon the. came bond © 
enforce a charge alleged to be created thereby upon th ne corpi 
of the estate. Their Lordships observed : “ That it “mig i Ee 
been made a ground of attack is clear. That it “o ug E 
been, appears to their Lordships to depend upon the | partic ir 
of each case. Where matters are so dissimilar the at thei 
might lead to confusion, the construction of the — oug⸗ 
— —— > in — case tuan matters were tl = — 


—— a 
eee ye | 
= - 


I. L. R., 16 Cale., 632; L. R., 16 I. A., 2 L. R., 2L DT A, 23 
113, 114. 20 Cale., z [1892]. | 
Soe 
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only an alternative way ĝf seeking to impose liability upon Run 
Bahadoor, and it appears to their Lordships that the matter 
‘ought >to have been made a ground of attack in the former suit, 
and therefore that it should be ‘deemed to have been a matter 
directly and substantially in issue’ in the former suit, and is res 
judicata.” 

Explanation III contemplates a decree being passed which does — 
not expressly grant a certain relief, and it lays down that such 
relief must in that case be deemed to have been refuse. It has 
no application to a case where a suit was not heard and determined, 
but was allowed to be withdrawn without leave-to bring a fresh 
suit.’ 

There is neither reason nor authority for the contention that 
Explanation IIL was meant only to bar so much of the claim as 
is expressly dealt with in the judgment, but is not referred to 
expressly in the decree.” 

The effect of Explanation III was considered in the recent case Any relief 


laimed and 
of Ramabhadra v. Jagannatha’ In a suit for partition, the not expressly 


plaintiffs had asked for ten years past profits and for subsequent panaon 

profits, and an issue was recorded to that effect. The Court gave —— 

a decree for partition with three years’ mesne profits prior to the 

suit, tlie judgment and decree being silent as to the subsequent 

profits as to which there was no appeal preferred. The plaintiffs 

now sued to recover mesne profits for five years from the date of 

the previous suit, and the defendant objected that the mesne profits 

must be taken to have been refused by the previous decree. The 

Court observed: “ The legal effect of Explanation III is that of 

treating the omission to grant the relief asked for in the plaint 

as equivalent to an express refusal, and the claim thereto in a 

fresh suit as res judicata. The obvious intention is to prevent — peat. 

parties, who once submit their claim for subsequent profits to E 

adjudication in a suit for possession of immoveable property based es 
er title, Arom — their opponents with a second suit in 


-GE Remini Kant es v. Ram Nath ‘*1. L. R., 14 Mad., 328 [1890]. See 
— Chug I. L. R., 21 Calc., 265 Mon Mohun Sircar v. The Secretary of 






[15 State for India in Council, I. L. R., 17 Cale., 
—— Jibun Das Oswal v. Durga Pershad 968 [1890]. See Jibun Das Oswal v. Durga 
-_ WAdhikari, I. L. R., 21 Calc., 252 (255) Pershad Adhikari I, L. R., 21 Calc., 252 


L 018393} [1893]. 
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respect of the same claim. If the District Court — 
cate upon it, the appellants’ remedy lay in rectifying the — I b 
appeal, but not in relying on it as the basis of a secon 1 suit. 
The Court, therefore, held that the mesne profits aceramg r g up 
the date of the partition decree must be, taken to have b P 
stractively disallowed, but that the plaintiffs’ claim tom 
profits accruing since the decree was not res judicata. = 
Mesne profits. In Mon Mohun Sircar v. The Secretary of State moa ndi * i 
Council} ıt was held by a Division Bench in Calcutta that when 
a decree for possession is silent as regards mesne profis oh 
have accrued between the date of the institution of tha s: 
delivery of possession, a separate suit will lie for such < ueni 
mesne profits, sections 13 and 244 of the Code — no ba 
such suit. The Court has power to award mesne bea ! 
to the date of institution or to that of delivery of pos n, a 
section 211 of the Code is not imperative but discretions = er i 
In Jiban Das Oswal v. Durga Pershad Adhika arit i 
plaintiffs claimed mesne profits as well in respect of * 
preceding the date of institution of the former suit as inm 
of the period succeeding that date and extending up to i 
of the recovery of possession. It was held, distingt 
earlier case, that the claim for mesne profits prior to the i stitut 


ie 


of the first suit was barred. } — 


ae 


— 


I 
a 


2 I. L. R., 17 Calc., 968 [1890]. See Trustee of Bengal, L. E 
Sadasiva Pillai v. Ramalinga Pillai, L. R., (206) [1881]; Pratap C 
2 I. A., 219 (228) [1875]; Fatharuddin — o e F. 
Mahomed Ahsan Chowdhry v. Oficial 1, Le SE 


| See this case explained in /n re South 2 Act XIV of 1882 s. 13, Expl. IV. 
American and Mexican Co., L. R., "95, 1 
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The Court must exercise its judicial mind: Jenkins v. Robertson'[1867]—There must 
be a fair trial of right—Findings which are inconclusive or based upon technical 
points do not work an estoppel—Judgments by defaplt—Inconclusive adjudica- 
tions—Judgments upon technics! points—Fuilure to give security for costs—Suit 
dismissed for plaintiff's non-appearance—S. 103 bars fresh suit for the same object 
and upon the same cause of action—Shankar Baksh v. Daya Shankar [1887 }— 
Chand Kour v. Partabh Singh [1888}—Rule enunciated—Power to allow plaintiff to 
withdraw with liberty to bring fresh svit—Application of s. 373 read with Watson 
v. Collector of Rajshahye [1869], where there has been a hearing but no adjudica- 
tion on the merits—Difference of opinion at Allahabad—Nezglect to produce evidence 
—Marriott v. Hampton [1797]—Suit dismissed on the ground of limitation—Upon 
appeal the matter ceases to be res judicata—Ex parte decrees in rent-suits—Calcutta 
Full Bench decisions—Deecree for rent passed upon defendant’s admissions—No res 
judicata unless the Court has found what is the proper rate of rent—Conclusiveness 
of partition-proceedings—No res judicata unless issue raised and finally decided— 
Estoppel by conduct or by previous decision. 


Ix order to set in motion the rule of res judicata it is not only The Court 
y 5 must exercise 

necessary (except in the case of judgment by consent or default) its judicial | 
that a Court of competent jurisdiction shall have adjudicated upon —— 
the question, but its decision must have been final and binding. eer 
“ Res judicata,” said Lord Romilly in Jenkins v. Robertson,’ “ by 
its very words, means a matter upon which the Court has exercised 
its judicial mind, and has come to the conclusion that one side is 
right, and has pronounced a decision accordingly. In my opinion 
res judicata signifies that the Court has, after argument and con- — 
sideration, come to a decision on a contested matter.” The matter a 


must have been heard and finally decided, and the decision must — 


be such as the Court making it could not alter (except on review), pie. Š 
or reconsider of its own motion. Such a decision may, however, be oe 


final before it is appealed from within the meaning of the rule of 
res judicata.* | 





11, R., 1H. L. (Sc. Ap.), 117 [1867]. Ch. 45, 46. 
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There must —— “ What we have to be satisfied of,” sdıd Scotland, C. J., in T 2 
of right. aiya Tevar v. Katama Nachiyar,' is that the ground of leggl right, = 
upon which the plaintiff sues, was a point raised and opened for 
decision in the former suits, and that it was finally dealt with by 
the judgment and decree.” In other words, the cause of action 


must be heard and determined. 


—— — But a judgment by consent is as effective as an estoppel between 
consent or ue- 
fault, the parties asa judgment whereby the Court exercises its mind ona 


contested vase, for “a judgment by consent is intended to put a stop -= 
to litigation between the parties just as much as is a judgment ~ 
which results from the decision of the Court after the matter has 
been fought out to the end.®” 

Findings * It seems however to be true, generally speaking, that no finding 

—— which is inconclusive or based upon technical points can operate as 

technical points & bar. 

sap taka In Howlett v. Tarte, the defendant pleaded, in an action — 
rent upon a building agreement, that a tenancy from year to year z 
had been substituted for the agreement, and that notice to — = 
been given and accepted in Michaelmas 1858, after which dateno 
rent was due to the plaintiff in respect of the premises. The plain- = 
tiff replied by way of estoppel that he had signed judgment again 
the defendant in respect of rent due after that date upom the de — 
fendant's default to plead. It was held that the defendant wam $ 
estopped by his omission to set up this defence in the former acho 


the Court holding that estoppels are not to be extended p E- = | 


ae 


















authority. 
In Goucher v. Clayton,* the licensees of a patent wore al m 
to be estopped in a suit for infringement by reason of their ba 
in a previous suit consented to judgment being given : agains 
and having taken out a license to use the invention. — Thai | 
evidence,” said Wood, V. C., “of any issue between th * 
The defendants ace supposed to say, “ We thought it not 
while to try the question, and we therefore did not r sise th h i 


— 
—— 
' 





12 Mad. H. C. R., 131 (140) [1864]. See accepit, quod vel c y l 
Saikappa Chetti v. Rani Kulandapuri, 3 \uatione contingit” — Di S. ae 
Mad. H. C. R., 84 [1866]: “It is neces- §1). — 
sary also to show that the-e was a decision 2 /n re South d — Co. 
finally granting or withholding the relief of England, L. na 5, 1C 
sought. ‘Res judicata dicitur quae finem ® 10 C. B. ( 813 {1 
controversiarum pronunti.tione judicis | *11 Jur. (N į S.) , 107 [ 


‘ 
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They submitted and paid 20s. damages and costs, possibly because 
they might have been unwilling to give over working, or incur the 
expense of litigation. At any rate, there appear to have been no 
pleading#in the action.” 

Similarly, in the case of Rughoonath Singh v. Ram Coomar 
Mundal,' upon a remand neither party appeared and the suit was 
accordingly dismissed.. The Court held that the plaintiff might 
bring a fresh suit, the matter not having been conclusively heard 
and determined. g 

In Brammoye Dassee yv. Kristo Mohun Mookerjee,2 the daughter 
of a Hindu widow sued on behalf of her two miner sons to recover 
their grandfather’s share as reversioners. In a previous suit upon 
the same cause of action and against the same defendant, the Hindu 
widow cited the defendant as a witness, and on his failure to attend 
the suit was dismissed. The Court observed: ‘*The rule that a 
decree against the widow binds the reversioner is subject to this 
qualification, that there has been a fair trial of right in the former 
suit. That has been laid down in what is commonly called the 
Shivagunge case and in the decision of this Court to the same 
effect, with which I entirely concur, in the case of Mohima Chun- 
der Roy Chowdhry v. Ram Kishore Acharjee Chowdhry* It was 
there pointed out that the Privy Council in a more recent case® 
have said that, while they adhere to the rule that the widow repre- 
sents the estate of the reversioner for some purposes, it is her duty 
not only to represent the estate but to protect it also.” 

The mortgagor of a certain share in joint property sued his co- 
parceners for partition and possession, but when the suit came on 
for hearing allowed judgment to go against him by default. Sub- 
sequently the mortgagee, who had advanced the mortgage-money 
to enable the mortgagor to bring the previous suit, brought a suit 
against the mortgagor and his co-sharers to obtain possession of 
the share. The Court held that the previous suit was no bar, and 
that the circumstance that the mortgagor had permitted in that 
suit a decree to go against him by default, tended to show that he 





*14 W. R., 81 [1870]. *15 B. L. R., 142 (159) [1875]. 


2I. L. R., 2 Cal., 222 [1876]. 5 Nugender Chundgr Ghose v. Sreemutty 
= Katama Natchier v. Srimut Rajah Moot- Kaminee Dossee, 11 Moo. I. A., 241 
~ foo Vijaya, 9 Moo. I. A., 539 [1363]. [1867]. 
— a E: C, E 24 a 
SS A — 3 eee | re 
ET a a Stee es — — ——— hl sea! 5 * 
77 — 
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was not acting as the mortgagee’s agent, and was very zi 
acting in collusion with his coparceners in abandoning the suit. © 2 
The second suit was, however, on other grounds held to be wrongly ~ 





framed." 
A recent case before the Privy Couneil affords an illustration of | 
what does not amount to a final adjudication. In Lakshman Dada — 
Naik v. Ramchandra Dada Naik? the elder of two sons sued to 
obtain a declaration of his right to partition of the ancestral estate 
during his father’s lifetime. The suit was dismissed, as to part of = 
the property as premature, and as to another part because the = 
property was beyord the jurisdiction of the Court. After bisi = 
father’s death, the plaintiff sued his brother, who claimed ae 
perty under a will. The Judicial Committee were of opinion that 
there was nothing in the former suit which amounted to an adjadi | — 
cation between the brothers as to their rights in the joint — — 


pes 


estate on their father’s death. = 
In Kanai Lall Khan v. Sashi Bhuson Biswas, a suit be te 
mortgagee against the mortgagor, the defendant died pending suit, = 2 
and certain persons were made parties as the representatives of he 
mortgagor. They denied that they were the — a 
no issue was raised or decided on this point, and a decree wa 
made for the sale of the property. In a suit by them tohi 
declared that the mortgage and decree only affected the 
life-interest, it was held that the decision in the previ ous E 
was no bar. — 
Where a party agreed to be bound by the oath of ce pe 7 = 
taken ina certain temple aë to questions of fact put in iss 1e 
suit, the Madras Court held, upon the construction of 
and 11 of the Indian Oath’s Act,* that the decision of a q uestion 
title so arrived at could not be regarded as an adjudi — Z s 
ing as an estoppel in any future proceedings, — rved : 
terms of the Act indicate that the party consents to be 
in — of the subject-matter of the B proć — ings? 


na 






















3 Krishnaji — v. Sitaram Mur- Soo Bepin Z 
arrar, I. L. R., 5 Bom., 496 [1880]. nath. adh ya, 1. L. S 
21. L. R., 5 Bom., 48 [1880]. ri 
I. L. R., 6 Calc., 777 [1881], followed I. L. — — 
in Gourmoni Dabee v. Jugut Chandra [1877]. — 
Audhikari, I. L. R., 17 Cale., 57 [1889]. * Act X of 1873. 
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referred tò Jenkins v. Robertson’ as an authority that a determina- 
tion of matters in issue, otherwise than by the Court, is nota 
judicium”? 
It is ef course clear that no finding upon a question not directly 
putin issue and no opinion incidentally expressed can be regarded 
asa final judgment? ` 
The rule of res judicata does not apply where a suit has been Judgments 
SP i NR A s upon technica 
dismissed for misjoinder or undervaluation. In Muhammad points. 
Salim v. Nabian Bibi a suit to establish the purchast of certain 
property in execution of a decree was dismissed “ in its present 
form” on the ground of misjoinder, and becanse,the plaintiff failed 
to pay within the time limited certain additional Court-fees. Ina 
subsequent suit upon the same cause of action against the same Court-fees. 
parties, the Court held that the former suit was no bar, there having 
been no adjudication upon the merits. In Dullabh Jogi v. Narayan 
Lakhu,° a suit to establish the right to use certain cooking utensils 
was dismissed upon appeal on the ground that it was improperly 
valued., In a subsequent suit the Court held that the plaintiffs 
were not precluded from presenting a fresh plaint in respect of the 
same cause of action, the former suit having only failed by reason 
of an informality. 
Similarly, where a suit was dismissed because it was considered Parties. 
that all the proper parties had not been joined, the Court held upon 
the construction of section 2 of Act VIII of 1859: “ It is not 
enough that the former suit has been heard and determined. The 
cause of action must be heard and determined.”® In Futteh Singh 
v. Mussamut Luchmee Koer,’ upon the same section Phear, J., 
observed : “It seems clear that the objection to a suit on the 
ground of miultifariousness or misjoinder of causes of action - 
is an objection-to the hearing of the suit ; and if it prevails 
at whatever time, it has the effect of preventing a determination. 
... The fact that the Court has in form passed a decree dismissing 
the suit does not alter the character of the determination.” 





1 L, R., 1 H. L. (Se. Ap.), 117 (1867). š 4 Bom. H. C. (A. C.), 110 [1866]. 
? Keshava Tharagan v. Rudran Nam- © Pursun Gopal Pal vy, Poornanund 


 dudri, I. L. R., 5 Mad., 259 [1882]. Mullisk, 21 W. R., 272 [1874], 
= Seib Nath Chatterjee v. Nubokissen 1721 W. R., 1% [1874], referring to o 
= ØOhatterjee, 21 W. R., 189 [1874]. - Powell v. Cockerell, 4 Hare, 562 [1865] = 


x 
— 


= “E L R. 8 AN., 282 [1886]. 


— — — — a a ——— — 


Final decision. 





a AA 
CENTRAL LIBRARY 


372 FINAL DECISION. 












































So a case summarily dismissed for a fechnical defect or ir irreg 
larity of any kind cannot work an estoppel by j — I 
conclude a plaintiff by a plea of res judicata, it is not su sii 
to show that there was a former suit between the partie - 1 
necessary also to show that there was a decision finally grantin 
withholding the relief sought.* | ES 2 7 

In Roghoonath Mundul v. Juggut Bundhoo Bose,® cer in 
raiyats in a suit brought against them by their — al ille * ged 
that the area and the rent payable in respect thereof had been 
overstated, but the suit was decided against them on the | round 
that they had signed jamabandis. It was held that a — 
for measurement was not barred. Admitting that the mes neat 
of the land had been a matter directly and substantially in i 
the former suit, it could not be said that such matter was bet 
and finally decided. a 

Where a suit was dismissed, having regard to section J of A 
I of 1877, on the ground that the —— had omitted to st 
possession, but had merely asked for a declaration of th eir pi 
prietary right and to have a certain gift set aside, the decisi A 
held no bar under section 43 of the Code to a suit for * 
and to have the deed declared void.* [a 

There can be no question of res judicata where a suit É jas — 
dismissed on the ground that the Court had no jurisdictio tion 
it :5 or that it should have been instituted in a Court of ii inf 
jurisdiction,® although a decision may have been given upor on 
issues ; or where it has been dismissed because = — 
Government was not previously obtained ;7 or as í as 
whose name was ordered to be expunged moug — 








1 Ramnath Roy Chowdhry v. Bhagbut the waters and the" 
Mohapattur, 3 W. R. (Act X), 140 [1865] ; ——— 
Shokhee Bewa v. Mehdee Mundul, 9 W. of action in thet — 
R., 327 [1868], approved in Ramireddiy. different. — — 
Subbareddi, I. L. R., 12 Mad., 500 [1889]. € Ram Gobind « 

2 Saikappa Chetti v. Rani Kulandapuri Chowdhry, 13- ee L. f 
Nachiyar, 3 Mad. H. C., 84 [1866]. ~ Rajendro La —— i 

3 I. L. R., 7 Calc., 214 [1881]. : Lahori, — 5 Ca 

3 Ram Sewak Singh v. Nakched Singh, —— — 

. L. R., 4 All., 261 [1882]. arary Muda 

s Paban — v- Nagu Shravucha, 5- — Be a: 3 
I. L. R., 2 Bom., 19 [1876], a case where the Meheti a Tulja, 
rights of the Crown and of the paba, in a — = 


~~ 3 
» — 4 f z 
. ProT J —* 
L « - —— 4, 
>r vijn, < * 
* 28 * — 
x |» en 8 — E 
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~ former suit;' or where a suit to remove an attachment is dismissed 
on the ground that the attachment has already been removed ;? or 
where a suit has been dismissed for failure to pay the costs of ser- 
e vice of summons on the defendants; or on the ground that it was 


premature ;* or wrongly-framed.° 
Certain cases in connection with sections 102, 103, 373, and 381 
of the Code have now ¢o be considered. 
In Rungrav Ravji v. Sidhi Mahomed,® the defendants had in a $s. 373, 381. 


Plaintiff fail- 
previous suit prayed tə have a promissory note delivered up and ug to give 


cancelled on the ground of fraud and want of consideration. That coat and ta 
suit was dismissed on the then plaintiffs falling tò give security for aens —— 
costs under section 381 of the Code. Ina suit upon the note, the 
Court held that the previous suit was no bar to the question of 
fraud and want of consideration being raised, observing : * I do 
not think that the Court can properly be said to hear and decide a 
matter which it is relieved from hearing and deciding by the 
plaintiff's default.” 
In the above case the defendant was met with an answer of res 
judicata to his defence. Latham, J ., remarked : “I can, however, * 
feel no doubt that under the words of section 13 of Act X of 1877 3 


- - ⸗ ~ ⸗ z 
‘snit or issue, the answer is admissible to estop a defendant from — 


defence as well as a plaintiff from attack, and in England Outram a = 
vy. Morewood? is directly in point.” The learned Judge further — 


observed : “ I give no opinion as to the result if a plaintif whose — 
suit had been dismissed under section 381, should again attempt to —— A x 
litigate the subject-matter of the dismissed suit. Possibly the s aeS : 
reference to section 373 may be found sufficient to preclude him- s a — 
from so doing.” — — 
= The learned Judge raised a further question which has beat a Gee = 
— subsequent cases. He remarked: “I think it 2e esama, 












\j T 


1 Kalee Coomar Dutt Roy v. Pran suit by the assignee of — — eer: 5 
_ Kishore Chordhrain, 18 W. R., 29 [1872]. bond against the mortgagor had — EE T. 
= 9 Kashiaath Morsketh v. Ramchandra dismissed on the ground — Ret 

| oi ‘7 Bom., 408 [1883]. not been given under section 132 of oe — 







Ra, 9Cale., 163 [1882]. — te ee 
 # Shaikh Elahee Buksh v. Baloo Sheo eth’ Singh v, Lala Se rok 

— R., 360 [1872]; 3C. L. R., 395 [1078]. a: 
— Ramereddi v. Subboreddi, I. L. R, 12 °T L Res 6 Born., 482 [1882]. 
= * PAG * 1 id * Se : . 
: i —— +35 — — at — 
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S. 19 decree that the Civil Procedure Code does not contemplate the dismi 
by default bars — 
fresh suit. of a suit by default under section 102 as preventing the piaintik 
by section 13, from again litigating the same matter, asifso the 


— —— 


first sentence of section 103! would be superfluous ; : but, no doub “a = 
this may be explained on the ground that the decision under section — 
102 is not a final one within Explanation 1V to section r= 
It is hard to conceive that the Legislature should have inten = 
tionally visited a plaintiff with a heavier penalty for failing to 
give security for costs than for failing to appear. > 

However, in Ramchandra v. Bhikibai a Division Bench of the 
Bombay Court expressed a contrary opinion in an analogous case 





in the following terms :— os = 


For the ame =“ We entertain no doubt that it would be contrary to the mten = 
Neet and 
apon the same tion of the Legislature to allow a plaintiff, whose plaint has been — 


cause of action. 


rejected for default in the Mamlatdar’s Court under Bombay A — 
[II of 1876, to bring another possessory suit on the same cause | — 
action in the Civil Court under section 9 of the Specific po 
Act, 1877. The rule of res judicata is laid.down in section 13 « =— 
Act X of 1877, and we think that the rejection of a plaint a andé e => 
section 13 of Bombay Act III of 1876 is a hearing and final d le a 
sion of the suit within the meaning of section 13 of the Cede. ik is : 
is certainly a final decision, and the section of the Bombay — 
tself treats the suit as having been heard, for it provides | | p ; the 
Plaintif may take certain steps to have the suit reheard. — 
In Gobind Chunder Addya vy. Afzul Rabbani,* Garth, Gr 
dered the operation of section 103° of the Code to be ` limite 
those cases only where a second suit is brought for the sa 
and cause of action as the suit which is dismissed, and | this: 
to be the correct view. In that case Linton sued Har ver for 

















J 

2 “ When a suit is — or partially (N. S.), 99 [1863]; and2 * 
dismissed under section 102, the plaintiff 2H. & Co. 717 [186 ab | 
shall be precluded from bringing a fresh order to constitute a res 4 
suit in respect of the same cause of at plain 
action.” 

? I. L, R., 6 Bom., 486. 

* I. L. R., 6 Bom., 477 [1882]. 

* I. L. R., 9 Calc., 426 [1882]. 

In Shankar Baksh v. Daya Shankar, 
L. R., 15 I. A., p. 71 [187]. Sir Barnes 
Peacock refers in the argument to this case 
ss well as to Nelson v. Couch, 15 C. B. 





= 3 EELE, 10 Bom., 28 [1885]. 3 I. L. R., 16 Calç., 98 ; L. R., 5 É A. i 
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of a piece of land, and the defence was that the land belonged to 
one Afzal Rabbani who was accordingly made a party. The suit 
was dismissed for Linton’s default. A purchaser from Linton 
then sued to obtain possession of the land from Afzul. The Court 
held the matter was not res judicata, the former suit being founded 
upon a different cause of action, and the question of title having 
only incidentally arises therein and not having been heard and 
finally decided. 

The Bombay High Court in Ramchandra Jivaji Tilve v. Khatal 
Mahomed Gori, took a similar view of the section. The first suit 
was for redemption against Ramchandra, the mortgagee, and was 
dismissed for the plaintiff’s default. The plaintiff then sued his 
vendor, who he alleged had undertaken to pay off the mortgage, 
and Ramchandra, who had since the first suit purchased the equity 
of redemption, seeking to recover possession, and praying that the 
defendants might be compelled specifically to perform their con- 
tracts. The Court held that the causes of action in the two suits 
were different, and that section 103 should receive a somewhat 
strict construction. 

The conclusiveness of decrees by default under section 114 of ist Ah Council 
the Code of 1859 and section 103 of the present Code, came for 
consideration before the Judicial Committee in two recent cases, 
and an authoritative rule has been laid down. In Shankar Baksh 
v. Daya Shankar? the mortgagor had, in the year 1864, sued to 
redeem a mortgage, claiming the under-proprietary right in virtue 
of a sub-settlement. The suit was dismissed under section 114 of 
Act VIII of 1859, the plaintiff not appearing in person or by 
pleader. In a subsequent suit to redeem the mortgage, the 
plaintiff claimed the superior proprietary right. Their Lordships 
held that the difference in the mode of relief claimed did not affect i 
the identity of the cause of action which was in both cases the —— ential = 
refusal of the right to redeem, and that the judgment in the prior | 
suit was final under section 114. In Chand Kour v. Partab = 
Singh,’ the plaintiffs, as nearest agnates of a deceased proprietor, = = = 
sued for a declaration that a gift made by a widow of the estate of | | 





"L Le Ru 15 Calc., 422; L. R., 151. A., 156 [1888]. —— 
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her late husband did not affect their right of succession on h ak | 
death. Prior to the gift, a suit by two of the plaintiffs, pray va 
for a declaration and to have the widow restramed by tiog 
from alienating the same estate, had been struck off in 1878 for 


~ 


the plaintiffs, default under sections 102 and 103 of the e = 
The plea of res judicata was raised as against these two plaintifs. = 


Causes ofac- Their Lordships held that the plea was inoperative. “The ground = 


—— of action in the plaint of 1878 is an alleged intention on the part 
of the widow to affect the estate to which the plaintiffs had a z= 
versionary right by selling it, in whole or in part, or by affecting it 
with mortgages. The cause of action set forth in the present plaint ~ 
is not mere matter of intention, and it does not refer to either sale = 
or mortgage. It consists in the allegation that the first defendant 
has in point of fact made a de praesenti gift of their whole interest) 3 
to a third party. That of itself isa good cause of action if the 
appellants’ right is what they allege. It is a cause of action which 2 
did not arise and could not arise until the deed of gift was pe — 
and its execution followed the conclusion of the proceedings of = 
1878. It appears to their Lordships that the two — A a 
action, even if they had both existed at the time, are different 

oan he Upon the provisions of sections 102 and 103 of the — = | 


p — 
denser from Judicial Committee observed: ‘* The dismissal of a suit in tem — 
fresh suiton of section 102 was plainly not intended to operate in favour of th = 
the same cause : 
of action or defendant as res judicata. It imposes, however, when read al 
groun 


right. with section 103, a certain disability upon the plaintiff wh ose = 
has been dismissed. He is thereby precluded from bring gin a 
fresh suit in respect of the same cause of action. Now tl 
of action has no relation whatever to the defence which ae sh € 
up by the defendant, nor does it depend upon the char > 
relief prayed for by the plaintiff. It refers entirely to 


—— 


set forth in the plaint as the cause of action, or in ¢ J — wol a 
the media upon which the plaintiff asks the Court to 
conclusion in his favour.” The plaintiffs therefor 


Power toallow In Watson v. The Collector of — * 
withdraw with passed dismissing the suit on the ground i that th plai 
fresh suit, to — his case. SECTS was a \ reservation it n 
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him to bring another stit, but the case had in fact proceeded 
to finaLjudgment. Section 97 of Act VIII of 1859 allowed the 
=e Court, in all cases where sufficient ground was shewn and where 
final judgment had not been passed, to give permission to the 
plaintiff to bring a fresh suit. And section 373 of the present 
Code gives a similar power where the suit must fail by reason of 


a technical defect or (in the Court’s discretion) for other sufficient 


grounds. 
In the case now cited the Judicial Committee observe: “We —— of 
Q 
have not been referred to any case, nor are we aware of any * with Watson 
> Collector of 


authority. which sanctions the exercise by the Country Courts of Rajatiahye 
* r [1859], where 


India of that power which Courts of Equity in this country occa- there has been 
a hearing bu 


sionally exercise, of dismissing a suit with liberty to the plaintiff no adjudica- 
to bring a fresh suit for the same matter. Nor is what is techni- — oe 
cally known in England as a non-suit, known in those Courts. 
There is a proceeding in those Courts called a non-suit which 
operates as a dismissal of the suit without barring the right of the 
party to litigate the matter in a fresh suit ; but that seems to 
be limited to cases of misjoinder either of the parties or of the 
matters in contest in the suit ; to cases in which a material docu- 
ment has been rejected because it has not borne the proper stamp; 


and to — in which there has been an erroneous valuation of the 
















subject of the suit. In all those cases the suit fails by reason of 

some point of form, but their Lordships are aware of no case in ee 
which, upon an issue joined, and the party having failed to pro- ae a 
duce the evidence which he was bound to produce in support of = —— 
that issue, liberty has been given to him to bring a second suit.” — 


The principles laid down in Watson v. The Collector of Rajshahye a 

have led to sonfe difference of opinion in the Allahabad High Court. Allahabad. e 

The case of Muhammad Salim v. Nabian Bib? has been mentioned — — — 

as having been decided upon a technical point. In that case — d * 
previous decision of two other Judges of the Allahabad Court, © , 
Ganesh Rai y. Kalka Prasad,’ was dissented from on the ground — 

-~ that the suit appeared to have been dismissed in the form i in which — 
it was brought, because the plaintiff had omitted to file with bis ee 
-plaint a document on which he relied. The fact, —— w was a ae 





— 





— 13M. I. A., 169 [1869]. 
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ss LEAVE TO WITADRAW. 


P 
sverlicooked that in the earher case there had 
the judaement, although given apon the merits, 


from. the report of that case bi emg misleading. — 
Ives A need U: 2 I another Division Bench at a All 
af, eee fh Nrin ipl > of the decision in Ganesh v. j 
w th ‘round that issues had been framed at 
e n< taken. nad the judgment was net app sal 


<tinguished Mrhammad Salim v. Nahian Dibe s 
Tartea i apon a preliminary — technical | 
le TON oft the matter in issue. The sam 


ty. 4 Š > E -3 Das v. Wukammad Mashiat* fpe | 


























m orinceinrle. in th =*= Ce now cited permiss ssion had b 


me a fresh snit. and the decree was held to be in ef 
f n ün the apei in Watson v. The Coll 
| erry * the decree not being made under section 3 i 

Cede. The previous decisions were reviewed bya Falt 
in Seb’ Lal v. BAr i" and were held to be reconoit 
case, a suit for possession of immoveable property y 
dismissed] on the ground that the plaintiff had not | ni * 
title to the whole of the hwnd he claimed, —— 
his tithe as to a one-third share. Leave was expre 
him to bring a suit for that share, and m that — he 
the plea of res judicata. The Court held that —— a 
vaii, the decree not being made under section 37 — 


— 


UN bh oy 
on —* ay i —* 


BAY 


the diseussion tarned chiefly upon the point whether ti 
cascs could be reconciled, and no general — ple s 
ennoacisted. The rule. as established — Allah 
apparently this that, where a suit fails upon € ter * 
plaintiff? should be allowed to withdraw unde! rs ct 
lexs leave is granted to him under that see — Le 
will, if there has been a hearing (though m 
merits), work an estoppel by res — 

In Allahabad the rule of section- pas 


ention a in Sarju 


—— — — 


* LR. 8 AN., 156 à(1998} 
* 1. L. RL, SAN, SOF. 
RLR, SAn, 252, 
* LL. R., 9AN., 690 [1587} 
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has now been overruled by the Judicial Committee in Thakur 


Pershad v. Sheikh Fakir-ullah2 
In Ray Charan Buhardar v. Reaz-uddin® the plaintiff had in a Calcutta. 
- former suit established the fact, as against some of the defendants, 
that he had purchased thè rights of his judgment-debtors in the 
entire fa/us, but on the further and more important point as to 
what lands he was entifled to by virtue of his purchase, the Courts 
found themselves unable to come to a decision by reason of errors 
of form in the frame of the suit. They therefore refrained from 
deciding that point, and left the plaintiff to bring a fresh suit, 
framed in such a manner that the Court might ‘be able to grant 
the relief sought.’ “It may be,” said Garth, C. J., “ that in the 
former suit both Courts ought, properly speaking, to have insisted 
on proper issues being raised, and to have tried those issues. But 
we are not prepared to say that the course taken by those Courts 
was ultra vires. They considered, rightly or wrongly, that they 
were not in a position to try the main question in the cause ; and 
it is clear that a question which was advisedly left undecided in 
the former suit, cannot be said to have been heard and finally de- 
cided wititin the meaning of section 13 of the Code.” 
It is at any rate clear that, where parties by their own neglect Neglect to_ 
have failed to produce evidence to prove their case after issne has produ 
been joined and a decision has gone against them, that decision is 
final and conclusive. — 
In the old case of Marriott v. Hampton,* the plaintift had sub- Marriott v- = 
mitted to judgment ina suit by the defendant for the price of ao ES = E 
goods sold, not being able to find a receipt which he held from = — 
the defendant. He then sued the defendant for money had = 
and received and was non-suited. The Court of King’s Bench- 
— refused a new trial. i ae 
= Lord Kenyon, | C. J., observed : “If this action could be main- ae 3 
Zà tained, I know not wae cause of action could over be at a re Si ie a 
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` It would tend,” said Grose, J., “to encourage the gr reatest a ; 
negligence if we were to open a door to parties to try theif causes 
again because they were not properly prepared with their é 
the general principle there can be no doubt.” And E 
J.. added: “Ifthe case alluded to be law, it goes the len 
establishing this, that every species of evidence, which was mit itted 
by accident to be brought forward at the trial, — a 
avail in a new action to overhale the former judgment, which is 
too preposterous te be stated.” | 
The remarks of the Judicial Committee in Watson wT 
Collector of Rajshahye\—* their Lordships are aware of no case 
in which upon an issue joined, and the party haying — 
produce the evidence which he was bound to produce in supporsi 
of that issue, liberty has been given to him to bringa second si” 
—have been acted upon in numerous cases.” ar 
Sait dismissed [t would appear that a suit which has been dismissed on 


en the ground 
flimitation. ground of limitation alone cannot work an estoppel by reap 


cata. In Brindabun Chunder Sircar v. Dhununjoy — 

plaintiff sued to recover possession, and for declaration of w ni ane | 
ae 8 

mokurari rights with mesne profits, a previous suit on®he sim 


QD... 


cause of action having been dismissed under section aN a 
Act VIII of 1869, on the ground that it should have beeni 
within one year from the dispossession. The merits were 
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— ye 


that occasion gone into. The High Court held that the 
suit was not barred by section 2 of the Code of — 
missed the suit on the same ground of limitation as tt 
the previous suit had been dismissed. — 
Cpon appeal Where the decision of a lower Court is ap je 


the matter : —— 
— tribunal, which for any reason does not think be . 


matter, the question is left open and is not res judi lice ata. - 
of an appeal being in point of form dismissed is 


as to every point decided by the lower Ton te I 


* 
aM 
— — 


2 13 M. I. A., 170 [1869]. 

2 Sahadeo Pandey v. Nokhid Pandey, 15 ' 
W. R., 573 [1871]; Mofzvodden v. Shaikh ian) io li eo 
Amooddeen, 23 W. R., 58 [1875]; Kartick [ 
Chandra Pal v. Sridhar Mandal, I. L. R, © 
12 Cale., 563 [1886] ; Xvdrat v. Dinu, I. L. 
R., 9 AN., 155 [1886]. 
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Bhugut v? Roghoonath Ofha,’ the lower Courts had in a previous 

suit decided issues as to title and possession, but on special appeal 

the question of possession alone was adjudicated upon. It was 

held tha? the question of “ie was still open to the parties, nut 

~~ having been heard and finally decided with the meaning of the 
res judicata section. The reason for the rule is very clearly stated 
in Wilraru v. NilvaruZ When the judgment of a Court of first 
instance is appealed against the matter ceases to be res judicata 
and becomes res sub judice. When, therefore, a suit is dismissed, 
but not on the merits, by an Appellate Court, it follows that no 
finding upon the merits should be recorded.” ° » 

The effect of a former judgment against which an appeal is 
pending is discussed ina previous chapter.* The principle enunciat- 
ed in Nilraru v. Nilvaru® appears to apply in sucha case, and 
this view has been taken by a Full Bench at Allahabad in Balki- 
shan v.. Kishan Lal.® 

In the case of ex-parte decrees in suits for rent there has been gx-parte 
some conflict in the Courts in this country. In Goya Pershad pitt Te 
Aubusteav. Tarinee Kant Lahoree,’ the question arose as to the effect 
to be giyen toan ex-parte decree for rent in a former suit. No 
issues of fact were raised beyond the general issue involved in the 
claim whether or not a certain sum was due in respect of the rent — 
claimed. The Court held that the ex-parte decree was relevent, 
not as to the rate of the rent, but solely upon the question whether 
the particular sam decreed by way of rent was due at the time of 
the passing of the decree. 

In Maharaja Beerchunder Manick v. Ramkishen Shaw. a Full Calcutta Full 

Bench in Calcutta held that an ex-parte decree for rent was ad- sions (1874) E 
missible in evidence against the defendant to prove the rate of — 
rent which he was liable to pay, although the decree had become 
barred by limitation. The question of its value as evidence was a 
question for the lower Courts to determine, and it was open to the 








: I, L. R., 7 Calc., 381 [1881]. * Nunda Lal Rai v. Benomali Lahiri, 
2]. L. R., 6 Bom., 110 [1881]. See I.L. R., 11 Cale., 545 [1885]. 
Emamooddeen Sowdaghur v. Shaikh Futteh * Supra, pp. 296, 297. 
Ali, 3 C. L. R., 447 [1878]; Rajah Mokoond 5 I. L. R., 6 Bom., 110 [1881]. 
Narain Deo v. Jonardun Dey, 15 W. R., © I. L. R., 11 All, 148 [1888]. 
— pana F I]. See supra, pp- 295, 296. _ 423 W. R., 149 (4875). 
| * 14 B. L. R., 370 |1874]. 
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defendant to prove fraud. Another Full Bench, — ire under J 
Manickya v. Hurrish Chunder Dass, held that an e — * te de re B 
in a rent-suit is conclusive as to the rate of rent alleged in 4 
proceedings in the suit, the question as to the rate ł 
judicata by virtue of the decree, and that the fact of no 
having ever been taken out by the decree-holder upon his « 
decree does not prevent the decree having against the def fe dat 
the conclusive effect attributed to it. Eo 
Referring to the Full Bench decision of 1874 the Court o 0 ere E “2 ‘ 
ed: “What the Full Bench judgment, in our view of the N: tter. 53 
really meant was this: that an ex-parte decree is prima facie, for — : 
the purposes of evidence, as good as any other decree, and a: = 
binding between the parties upon a matter decided by it Bat i E g 
the defendant could show, as he said he was prepared to do, tbat ae 
the former decree was obtained by fraud, or that it was irre ee 
or contrary to natural justice, or the like, the ex-parte decree al- 


Ara 
A 
"Eic 
T 
<a 
“| 





is, in the absence of fraud or irregularity, as binding ral p 
poses as a decree in a contested suit. If it were not so, ‘a def a 
the judgment to pass against him without resistance, pi — 
plaintiff from ever obtaining a definitive judgment : as te to what! 
course if any fresh circumstances had arisen since the. former ra 
e fe 
or on the other an enhancement of the rent decreed i in th the tor 
consideration. But no evidence of this kind was ad rddi = 
defendant in the present case. The only materials which het 
proceeded, consisted of evidence which the d = idant #5 
could have brought forward, if he had so ples sed din * : 
We think, — that the fae" aE jon 


— of ——— in any other suit. A decree obtained e 

ant in a rent-suit might always by not appearing, an — 
ae 

the proper amount of rent due from him to his Jandlord > ft 

cree was made, which would justify on the one hand ant ub ate 

suit, the Court would be bound to take such circums 

forward, upon which the judgment of the Oo 3 

and which he offered no excuse for not produc * 


m 


express declaration of the rate having been asked for in the plaint. 


buste v. Tarinee Kant Lahore and Birchunder Manickya v. Hur 


— LR, 7 Cale., 23 [1880]. s 23 W, R., 149. 
yy heres \ 
Se ae Gale — 
Rie i, Same —— 
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the case Of Nobo Doorga Dossee v. Foyz Buksh Chowdhury, and 


whieh has been acted upon by this Court in other cases, applies 


with eqnal force here.” 
In Nämoney Singh v. Heera Lall Dass? the alleged execution 


- [1880] of the decree was held to be fraudulent, and no steps were 


taken to give finality to the decree. A division Bench of the Cal- 
cutta Court observed: “A decree is not final within the meaning of 
Explanation IV, s. 13, of the Code of Civil Procedure, so long as 
it is open to the Court on the application of the parties to modify 
it.’ This decision was followed in Bhugirath Patoni v. Ram 
Lochun Deb The decree never having been» executed, and its 
execution being barred, the defendants were allowed to dispute the 
rate of rent claimed, and the plaintiff: were bound to proye that 
they had received it. 

The question of the conclusiveness of an ex-parte decree came Modhusudan 
betore a Full Bench of thirteen Judges of the Calcutta High Brae [1589 
Court in Modhusudan Shaha Mundul v. Brae* In that. ease 
four qutstions were referred. First, whether an ex-parte decree for Questions 
arrears pf rent operates so as to render the question of the rate of ™*°'"®* 
rent res judicata between the parties? Second, whether it so 
operates, if the rate of rent alleged by the plaintiff is recited in 
the decree, without any express declaration that the rate of rent 
so alleged has been proved? Third, whether it so operates, if the 
rate of rent alleged is expressly declared by the decree to have 
been proved? Fourth, whether an ex-parte decree operates so as 
to render any question decided by the decree res judicata, in 


the absence of proof that such decree was executed? 


The Full Bench answered the first three of these questions in fssue asto 
the negative, upon the assumption that the question of the rate of ** 
rent has never been put in issue between the parties by reason of an Execution, — 





As to the fourth question, they declined to givean answer on the — = 
ground that the matter had not been fully argued. alate 


The learned Judges considered the cases of Goya Pershad Au- — 
ne 








21. LR., 1 Cale., 202; 24 w. R., 403 * I. L. R.. S Cale, 275 [1882]. 
* i. L. R., 16 Cale., 300 [1889]. 
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rish Chunder Dasst as being in direct conflict upon the question” 
whether an er-parte decree in a rent suit is conclusive as to the | 
rate of rent alleged in the proceedings in the suit, and referred to 
an unreported case? where it is said that in an undefended case — 
every material allegation in the plaint is denied impliedly with” 
the meaning of section 13 of the Code because the plaintiff has to 
prove every such allegation. The Court then observed® :— 

“It was argued before us that the statement in the plaint of an 
alleged rate of rent, in such a case, would not be an allegation so 
material that, in the absence of proof of it, the plaintiff could 
not obtain a decree, even although he were to show conclusively 





that the amount of rent claimed in the suit was actually due, on EF 
the footing of a different rate of rent from that mentioned in the ~ 
plaint being the true rate. — 
“We think this argument well founded. We think that, fat 
the hearing of such suit, the plaintiff were to prove that the amount — — 




















claimed by him as rent was actually due, although he did nok 
establish the rate named by him in his plaint, he might néverthe=| 
less be entitled to a decree. That such a case might possibly arise 
is obvious. If it might, it follows that the statement of the ate 
of rent in the plaint is not necessarily an allegation so. materiał 
that the determination of it in the affirmative is involved i in t — 
act of the Court in making a decree. E = 
“It follows from this that, in our opinion, the mere statement oti 
an alleged rate of rent in the plaint in a rent-suit, in whic h i * 
ex-parte decree is made, is not a statement as to which it mu — 
held that an issue within the meaning of section 13 of the Co 
of Civil Procedure was raised between the parties s so tha 
defendant is concluded upon it by such decree. - — 
“We are of opinion also that neither a recital in — — 
the rate alleged by the plaintiff, nora declaration ir n —— 
rate of rent which the Court considers to have been pro} — 
operate in such a case so as to make the — 5J 
assuming, of course, that no such declaration we 
the plaint as part of the substantive relief claime — 


'e 
—— 
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' I. L. R., 3 Calc., 383. Dasi, Sp. Ap., N >». 12 71 

2 Puncharam Mundul v. Krishna Pria ® LL. — pe x f 
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The principle of the Fult Bench case appears to be this. 


a matter.is alleged by the plaintiff in such a manner that, if the 


385 


W here There must be 
a trial of right. 


ease were contested upon the merits, the Court would exercise its 
judicial niind upon it ; then if the defendant, having an opportunity 
of being heard, refuses to be heard, he must be taken to have 
impliedly denied the plaintiff's allegations. The plaintiff is then 
put to proof of his case and obtains a final and conclusive decision 
of the Court. Ex parte decrees generally will be held conclusive 
as to matters which have been beard and decided on the" merits. 
Where a plaintiff claims as rent a particular sum and the Court Deeree forrent 


passed upon 


holds that he has failed to establish that to be due, but upon an defendant's 


admission by the defendant gives a decree for a lesser sum, the 


admission. 


question arises whether such a decree operates to determine con- 
clusively the due amount payable for the year in respect of which 


rent is claimed.! 


The answer to this question depends upon the facts, whether the What was the 


previous decision was that the plaintiff should recover upon the 


issue decided ? 


admissidn, or that the sum so admitted to be due was the proper 
amount gf rent payable for the period in question. In the former 
case the question as to the rent payable for the period covered by 
the first suit will be res judicata. In the second case, the decree 
conclusively determines the rate of rent until the rate is altered 


2 
by agreement. 


In Punnoo Singh v. Nirghin Singh, the Court had in the pre- No res judica- 


ta unless the 


vious suit passed a decree upon the defendant’s admission without Court hes 


found what 


finding the proper rate of rent. It was held that sucha finding was the proper 


did not operate to determine the rate, and that the plaintiff could 


rate of rent. 


prove what rent was due in respect of subsequent years. But in 
Jeo Lal Singh x. Surfun,* the plaintiff failed to prove the amount 
of rent claimed by him, and the Court tried an issue as to what 
was the proper amount of rent payable to the plaintiff, and gave 
a decree for the amount which the defendant admitted. Sucha- 


decree was held to operate as res judicata in a suit brought for the 


rent of a subsequent year, 


eS 


t See Hurry Behary Bhagat v. Pargun *11 C. L. R., 483 [1882]. See Mon 


Ahir, I. L. R., 19 Calc., 656 [1890]. Mohinze Delee v. Binode Behavee Shaha, 
3 Ib, 25 W. R., 10 [1875].* 
3 I. Le R., 7 Cale., 298 [1881], 
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— 


ihe oares<fon, therefore, in such cases wil b 
former «nt the Court came to a decisive — 
was. and this may be a 
ommon sense view of the judgment by ning CRN 


lecided. “ Perhaps.” observed the Court in Murry Bel 
+. Parow ter.’ “it would not be too much to hazare — e 


that. as a general rale in these cases, the amount fe ound ¢ 
the Alare of the plaintiff to prove his alleged j 
ST a det ndants, was probably found due as 

' tof huma — 

Where a rent-cnit a Judge tries the qt 
gives jn igment en the qu estron “ what i Is the yearly re 
makes that the foundation of his judgment, that i cision 
whesta between the parties.— Bakshi v. — ) 

‘ tices Nanon y. Pa Irgun Akr. But where ad 

has failed to prove th: ata portion of the land was notin t S] * 
— a defence ix still open to him in a suit for st sequen 
each years rent being in itself a distinct and separa ta c T 
actron NilynedAwh Sarkar ¥ . Brojo à Vath Sarkar’ a 
wee (brtaim cases as to the —— ss of partit m-pre 
— — mary be here noticed. In Messamat Oodia v. * 3 


d 


e 
“is — re 


for partitron was held to bar a suit to declare at or 
parties wes only entitled to maintenance. In Fh cee 
A wilso* a case also decided under the Code of 18, 59, 
of a swit for partition on the ground that t , 
failed to establish their rights was held a he ton | 
emt grounded upon an admission of the def E 
proceedings. ~ aaa 
No rex puiive Where, however, the previous suit was di — 
mbeid 88d no «uch issue was raised and — 
applies. In Shicram v. Varayan® both t 
alleged a previous partition and claimed | hi ee 
had been allotted to them. The Court hel J th ul 
taken ees s and that the field was j — 


— 
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the entire» field was held not to be res judicata. In Lakshman ‘ 
Dada Naik v. Ramchandra Dada Nazk,' a suit for partition had 
been dismissed, as to part of the property as being premature 
during the plaintiff's father’s lifetime, and as to parton the ground 
of jurisdiction. After his father’s death the plaintiff again sued his 
brother for partition. Their Lordships of the Privy Council held 
that there had been no adjudication in the previous suit as to the 
rights of the brothers “upon their father’s death. This ruling was 
followed in Aonerrav v. Gurrav2 where also the effect of Expla- 
nation II was considered. 

In the case last cited the plaintiff had preyiously sued upon 
what purported to be a deed of partition, but the document was 
held to be invalid, and the suit was dismissed with liberty to the 
plaintiff to sue again for a general partition. The Court appeared 
to incline to the view taken by Garth, C.J.. in Denobundhoo 
Chowdhry's case, and held that the cause of action as well as the 
relief sought were different in each case ; and that, although the 
plaintiff might in the former case have prayed alternatively for a 
partition and might have been allowed to combine both grounds 
of attack in that suit, yet it could not be said that he ought to have 
done so.* Similarly, in Nilo Ramchandra v. Govind Ballal* the 
dismissal of a suit on an alleged family agreement was held not 
to bar a suit based on a hereditary right claiming a share in a 
vatan estate. So, in Sadu v. Baiza,’ a decree obtained upon an i 
agreement for a portion of the property, was held no bar to a suit | — 


P 














in which the plaintiff claimed the whole of the ancestral property ; — 
as heir of his father and brother. is a $ 


It is not necessary, however, that the partition to render it Estoppel b — 
conclusive should be by metes and bounds. Provided there. has e previous dec ee 
been an agreement or evidence amounting to an assent or expres- — 

sion of will, that will be sufficient to estop the parties if there has — — 
== been achange of position. And if the question has been bee 
= — * in issue i in a former suit the — in such suit | 










— — — — 
© Ananta Balacharya v. —— 
kund, I. L. R., 13 — bay: 
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Ian FINAL PECRION. 
ERRE hore been de *X F fed h the af afus of the — 
leclared in the former suit.’ 


In Asenta BRealecharva v. Damodhar — 
eritieon was drawn up between two brothers in 18 
family property in equal shares, and providing th 

> sons dyd net ATES, they should exe X oa Tel 
with the document. In 1876 the plaintiff s 

nts father to recover their half share of the m —— 

imon the basis of the partition, and it was h d tk 

was proved. In 19893 the plaintiffs sued to — r 
2a « ertain obthe> property, and the defendants a t 
ttack the partitron, but it was held that ther could . 
permitted te do so, a distinct issue having been raised and d 
m the suit of 1876, although that suit related to dif rent x 


W here a nartitron deed hetween two brothers, A ant $ 3, p - 
that th PN is was only to descend to sons and g — n i 
upon the death of A. B sued A’s widow, alleging that he 
joint with bis brother, and that by the custom of the fi 
did mot mberit. and the Court held that no — 
ume that the deed was an ordinary pen the m 

afterwanis held to be res judicata between the s ving ‘ts 
ami the widow's daughter.* <A party by his own a gl 
be hell bownd by the conclusiveness of — 
in Sie té Fossin Bubst v. Shaikh Musund Hos: 

by swit established his mght to a 9-gundas shi 
pattee. Before decree pronounced, he made - him: 
certain batwara proceedings before the Ce <n u 
imclade his claim in those proceedings, and wi 
to ascertain his 9%-gundas share for the purpose 
decree upon the property. It was held th 
second suit against the same parties to È 
In Hari Narayan Brahme v. Ganpatrac Da aji, 
sait partitioned certain ancestral pre * ty, exe 
of Saspade. Three of them in their pl 


— — — — — — — — — — — — — — 


a —— 
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not subject to partition, and the fourth contented himself with 


denying their right. Subsequently the grandson of the fourth 


brother sued the others for partition of Saspade. It was held 
that the matter was res judicata by the former suit, the plaintiff's 
ancestor having neglected to bring the property into hotehpot. 
The Bombay Court observe upon the conclusiveness of partition 
proceedings, which ès subject, however, to certain exceptions, as 
where the property lies in different jurisdictions or, being in the 
possession of a mortgagee, is not available for distribution. 

Where, however, A, one of two joint owners, obtained a decree 


for partition against B, his co-owner, but the commission was never 


proceeded with, and A subsequently obtained a decree for an ac- 
count and sale of the property in respect of a mortgage which 


he held against his co-owner’s share, it was held that the second — 


decree extinguished B’s right to redeem, and that the property 


was no longer Subject to partition ander the previous decree.! 





eo SS e« — ———— 
e Nirty Chuader Muter v. Annth Nath Dey, I. L. R., 10 Calec., 97 [1SS3]. a l a * — 
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CHAPTER VIL. 


JUDGMENTS IN REM. 


Judgements in rem— Prior to the Evidence Act— Faratalamma v. Noramma ass- = 
Kankya Lall v. Radkg Chern [1867]—Section 41 of the Evidence Act Purposes > 
for which such judgments are conclusive —Probate—Competent Domestic Coone i | 
Foreign Judgments—Matrimonial—Competent Domestic Courts—Foreigna Judz- 

in matters of Prize—Foreign —— 


ments—Admiralty—Adjudications 
Jurisdiction— Insolvency. 


Tar subject of judgments in 


Much of the difficulty which surrounded this spbject is 
by the enactment in the Nvidence Act! to be noticed — 
least so far as domestic judgments in rem are — 


regards the conclusive effect of 


pears to have been much limited by recent decisions,” na. Te 
probably not inaccurate to say that such judgments ó operate ia 
rem only so far as the judgment itself is concerned ie 
most useful first, to examine the way in which judgments 
were regarded prior to the Evidence Act ; and — 
the purposes for which they are now to be deemed cone 

Prior to the year 1864, the opinion appears to have 
in India that, if any Court declared the status of 
thing, the validity of an adoption, the partibility | of p c 


£ Act I of 1872, s. 41. 
$ DeMora v. Concha, L. R., 29 Ch. D., 
268 [1885]; Concha v. Concha, L. R., 11 Ap. 


. Ca., 541 [1886.] 


s See pp. 25, 26, spra, 

***One thing bas been agreed upon 
with regard to these cases . . that for certain 
purposes, not well defined, the judgment 
is binding not merely inter partes, but in- 
ter omnes. .. The difficulty heretofore has 
mainly been to ascertain some principle 
upon which to rest this class of judgments 
so as to determine what classes fall within 


it. It has often been said that — ‘thus c 
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rem remains to be considered. 
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rule of descent of a particular family, the divisibility of a zemin- 
dary*or any other question of the same nature, the judgment, 
being’one upon status, was conclusive against all the world.* The 
Madras Court in the year 1864 in the course of certain extra- piens 
judicial observations examined the whole question, and came to [1864]. 
the conclusion that, in the case of Judgments in Rem, there was a 
fictitious extension ef the rule of res judicata in the case of certain 
proceedings, and before the rule could be applied in this country, 
consideration should be given to the question whether there were 
Courts which would warrant the application of the doctrine of 
decrees in rem. In 1867 the question was fully considered by a 

Full Bench of the Calcutta High Court in Kanhya Lall v. Radha 
Churn’ Peacock, C.J., in delivering the judgment of the Court, 
concurred in the conelusions arrived at by Mr. Justice Holloway, 

and proceeded to examine the meaning of the expression “in 

rem ” and the function of actiones prejudiciales in the Roman law, 

the latter being in his opinion the origin of the rule as to judg- 
menfs on actions in which questions relating to status were de- 
termified.* These actions were said to resemble actions in rem 
because they did not make any mention of any particular person 

and were not brought upon any obligation  Actiones prejudi- 
ciales dealt with questions of paternity, filiation, and other questions 

of status. The Chief Justice pointed out that there were, at Kanhya Lally. 
that time, no suits in India, with the exception of those in the naer]. Chura 
High Court in the exercise of Admiralty and Vice-Admiralty 
jurisdiction, which answered to the actiones in rem of the Civil 
Law, and none corresponding with the actiones prejudiciales, and 
continued : * We have little to do with foreign judgments. Suits 

in the Exchequer for the condemnation of goods are not appli- 
cable to this country, and it is therefore unnecessary to refer to 
them.? We have not as yet any suits here for divorce a vinculo 





? Yarakalamma v. Naramma, 2 Mad. H. kut v. Funindro Deb Roykut, 14 BT TL A 
C., 276 (279) [1864]. 367 (373) [1871]. 
2 Ib., per Holloway and Phillips, JJ. 37 W. R., 338. 
The Note in Smith’s Leading Cases, 9th < Ib., 343. 
ed., Vol. ii, p. 838, is there criticised s Ib., 343, Just. Inst., Bk. IV, eos 6, 
very fully. See also the observations of s. 13. 
Peacock, C.J., in Kanhya Lall v. Radha € Sandar’s Just., note to i). 
Churn, 7 W. R., 338 [1867]; and of the %See Fa — v. — 2 
Derry Committee in Jogendro Deh Roy- Mad. H. C., 276 (287) [1864]. 
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: T J d \ E 
matrimonii so far as Christians are concerned, so that no € 
can arise as to the effect of judgments in such saits." 

Peacock, C.J. “6 Decrees by ( Jourts of competent jurisdiction for be b 


presumed to have had notice of the suit . . but upon the prine 
that when a marriage is set aside by a Court of competent — 
diction it ceases to exist, not only so far as the parties are are con= 

cerned, but as to all persons..... The record, of a decree ina. | 
suit for divorce or of any other decree, is evidence that such a 4 


decree was pronotinéed, and the effect of a decree ma 



























— 


divorce a vinculo matrimonii is to cause the relationship of | 
and wife to cease.. butit is not conclusive or —— 
evidence against strangers that the cause for which the deeree " — 
pronounced existed. a 
“It is unneces sary to consider the principle upon whieh gr 





ene > upon third parties. It — throw no light u 
present question, and the Indian Succession Act" section 24 
points out expressly the effect which they have over prope 3 a 
the extent to which they are to be conclusive. E 
“ It is quite clear that there are no judgments m — 
Mofussil Courts, and that, as a general rule, decrees in th 
Courts are not admissible against strangers either as- — 
or even as prima facie evidence to prove the truth of at pE 
directly or indirectly determined by the judgment or ? by the 
ing upon any issue raised in the suit whether relating to sia 
property, or any other matter.” 3 Be 
Judgments in Section 41 of the Evidence Act is based upon th 
the Evidence marks. A judgment, order, or decree in order to 
wise than ¿nter partes must be a final judgment of a 
Court made in the exercise of Probate, M trii er vial, . 
or Insolvency jurisdiction.* = 





1 See now The Indian Divoree Act (IV + That section as a 
of 1869). of 1872 provi * 

2 Act X of 1865. See Farakulammay. ment order or 
Navamma, 2 Mad. H. C., R., 287. 

° S20 Furałalamma v. Naramma, 2 
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It is to be observed tht the section is limited in its terms to Purposes for 
eertain purposes for which the judgments of these Courts are sive. 
declared to be conclusive, namely, the legal character to which a 
person Inay be declared to be entitled, or to which a person may 
be declared not to be entitled, and the title which a person may 
be declared to possess in a specifie thing. These purposes remain 
to be considered briefly. 

And first as to Courts exercising Testamentary and Intestate Probate. 
jarisdietion. The High Courts exercise this jurisdiction under Competent 
their respective charters, and certain other Civil Courts in British Courts. 
India have jurisdiction in matters of probate and administration 
under the Indian Succession Act, the Hindu Wills Act, and 
the Probate and Administration Act.’ 

The decrees of competent Courts of Probate upon the testa- Concinsive for 
mentary character of instruments, and upon the title derived from ~""*?™?"™ 
a grant of probate or letters of administration, would appear to 
be conclusive upon all persons as to the genuineness of the testa- 
mentsfy instrument and the fact that it was executed according 
to the law of British India, and as to the legal character conferred 
upon the executor or administrator.» The grant, however, does 
not establish the domicile of the testator,’ or the fact that the dis- 
positions made by the will were within the testator’s power. 

“The result,” says Mr. Bigelow, “appears to be that it is the 
judgment of the Probate Court on the will, as distinguished from 


specifie findings or facts necessarily involved therein, that is 


~ — — — — —— 





any person any legal character, or which ceased at the time from which meh judg- —— 
(leclares any person to be entitled to any ment, order, or decree declared that it i 
seh character, or to he entitled to any had ceased or should cease ; and that any- 7 : 


specifo thing, not as against any specified thing to which it declares any person to Rae = 
person bat abeolut@ly, is relevant when the be so entitled was the property of that — = 
existence of any meh legal character, or a —— 








the title of any such person te any «nen 
thing, i» relevant. Such judgment, order, 
or decree, > conclusive 






sem at the time when such 
ordter, or deeree declares it to have acern- 
ed to that person ; that any legal character 
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binding upon all persons.! ” 


PROBATE AND MATRIMONIAL. 


In connection with this — — 








ease of Concha v. Concha in the House of Lords and the-elaborate— · 
arguments in the Court of Appeal® deserve careful stúdy. The 
bove observations will, it is conceived, apply in the case oÈ 
— 
Foreign Judgments in matters of Probate.® : 
Secondly, as to the Courts exercising Matrimonial — 
The different High Courts exercise this jurisdiction by virtue of 
their respective charters, and certain other Civil Courts are em- 


powered to-exercise such, imrisdiction ander the Indian Divorce 


Act* and other Acta." 


Decrees of Domestic Courts in divorce cases, in distinction to — 
the specific necessary findings therein and grounds thereof, are 
but may be re-opened on the ground of 


conclusive inter omnes,‘ 


1 Bigelow on Estoppel, 5th ed., 230, 
231. In Arurmoyi Dasi v. Mohendra 
Nath Wadadar, I. L. R., 20 Calc., 888 


[1893], a suit for construction of a will was 
held not to be barred by an incidental find- 
ing as to the construction by the Court of 
the North-West Provinces in an application 
for letters of administration. Such find- 
ing being only conclusive as to the repre- 
sentative title of the grantee. See Act V 
of 1881. Ss. 19, 59; Behary Lall Sandyal 
v. Juggo Mohun Gosain, I. L. R., 4 Calc., 
1 1878). 

2 DeMora v. Concha, L. R., 29 Ch. D., 
268 (see especially Mr. Rigby’s argument, 
281—291, where the authorities are fully 
cited). See also on this subjecta note by 
Mr. Bigelow in the Law Quarterly Review, 
Vol. ii, 406, and an article in the Indian 
Jurist, 1887, p. 284. See Ahmedbhoy 
Hubibhoy v. Vulleebhoy Cassumbhoy, I. L. 
R., 6 Bom., 703 [1882], for observations 
upon judgments in rem. See also the 
Indian Succession Act (X of 1865), ss. 188 
& 191, and the corresponding sections 
(12 & 14) of Act V of 1881. 

3 ‘t Where a will has been proved and 
deposited in a Court of competent juris- 
diction situated . . . in a foreign country 
and a properly authenticated copy of 


the willis produced, letters of administra- — 
_tion may be granted with a copy of such 


copy annexed.” [Act X of 1865, s. 180, and 
Where, however, a 
deceased person has left property in Brit- 
ish India letters of administration must 





” — 


be granted according to the rales proses 
ed in the Succession Act, althongh bemay 
have been a domiciled innabitant of a — 
country in which the law relating to testate = | 
and intestate succession differs from tbe · 
law of British India. —Act Xof 1965.0 O 
4 Act IV of 1869: Section 2 provides —— 
that Courts can only grant ‘relief ader 
the Act where the petitioner s 
Christian religion and resides in — 
India at the time of presenting io pi — 
tion, and can only make docrees of dis tiso — 
lution or nullity of marrage — — 
marriage has been solemnised — 
India, or where the adultery, & 
taken place in British India 
S The Parsee Marriage mn 
Act (XV of 1865); The Native om 
Marriage Dissolution Act (X of 15%) 
An Act to provide a form of ma apn — 
persons who do not p * he » Chri 
Jewish, Hindu, Mat > — 
dhist, Sikh or Jaina © 
legalise certain 
which is doubtfal us 


— 
— 
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s > = 
fraud or collusion! Mr. Bigelow observes that questions relating 
to the” conclusiveness of decrees in cases of marriage and divorce 


have more frequently arisen in cases of foreign decrees. Such 


cases, however, are rare in this country. A divorce pronounced 
by a foreign Court would probably be regarded as binding where 
the parties were at the time of the suit domiciled within the 
jurisdiction.” ⸗ 

A distinction has, however, been drawn in England between the — jud⸗ 
decree of a foreign Court pronouncing a divorce, and a sentence 
of a foreign Court pronouncing the nullity of a marriage. In 
Sinclair v. Sinclair? Lord Stowell observed that adultery and its 
proofs were nearly the same in all countries, but that the validity 
of a marriage must depend upon the local law, and he was not 
prepared to say that a judgment of a third country, on the validity 
of a marriage solemnised outside its jurisdiction and between per- 
sons not its subjects, would be universally binding. The judgment 
of a foreign Christian tribunal having competent jurisdiction would, 
however, since the case of Harvey v. Farnie, in all probability be 
considered conclusive upon matters of marriage and divorce.* 

The "High Courts of Calcutta, Madras and Bombay exercise Admiralty. 
Admiralty and Vice-Admiralty Jurisdictions as Colonial Courts of 
Admiralty constituted under the provisions of 53 and 54 Vict., c. 
27, which has been extended to India by Act XVI of 1891.5 

‘ The one established case,” observes Mr. Bigelow, “ of the full Matters of 
operation of a judgment in rem is an adjudication of prize or an | 
acquittal thereof in the Admiralty ; it has often been determined 
that condemnations are conclusive upon all persons, not only of 





which the hushand seke similar relief not wholly lose sight of the proceedings 
against the wire, Butler v. Batler, L. R., themselves which are very often of such a 


- I8% P- D., 25. But a decree for restitu- nature that you cannot help — ee * 





2 Westlake, Private International — 
are | : a — ees 
— =p — 
Ss on ET ; - ‘oi Si ET a r ile + 
ren gc rales ' v- 01363]; Wostlake, § 321 ; Hareey v. Parnic, 
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the title or change of property, but also of the findings of —— — 
facts upon which the condemnation was pronounced. sol 
has been held to be true not only for the purposes of the judgm 

itself, but also for collateral purposes, such as questions taming = 
upon a warranty of neutrality of a ship in a contract of insurance = 
upon her, where the ship has been seized, condemned and sold 
upon breach of such neutrality. . . . -Cases of adjudication — 
in the Court of Admiralty in matters of —— have also been 
thought to afford an illustration of the operation of jolga — 


in rem. 1 






— 
— * 


(Juestions as to the conclusiveness of judgments in matters” — = 
prize have generally arisen in relation to the judgments of foreign © 
Courts.2, Such judgments have been held conclusive not only for = ri 
their own proper purposes but for other purposes as well, but ir. 
Bigelow expresses a doubt whether, since the ease of Concha se 
Concha, the findings and ground of the judgment, as distinguished | 
from the judgment itself, would be deemed conclusive upon F 
the world. — 

— 
It is a condition precedent to the sentence bemg — 
conclusive that the foreign Court had jurisdiction. “WA eo 
said Blackburn, J., in Castrique v. Imrie,* “the inquiry, is, f = 
whether the subject-matter was so situated as to be within t 
lawful control of the State under the authority of which; e 
Court sits ; and secondly, whether the sovereign authority ol of tha — 
State has conferred on the Court jurisdiction to decide as to ioe 
disposition of the thing, and the Court has aeted within it 
diction. If these conditions are fulfilled, the adjudicat 


clusive against all the world.” | a 


ny eee 


P< 


Insolvency jurisdiction is exercised by the- a on 
Caleutta, Madras and Bombay under their — 

























1 Bigelow on Estoppel, 5th at 221, 222. 

2 Bigelow on Estoppel, 5th ed., 222. See 
Bernardi v. Motteur, 2 Doug., 574[1781]; Cammell v. Se ell, — 
Hughes v. Cornelius, 2 Sm. L. Ca., 9th ed., 5H & N., 728. * 
825 [32 Car. Il]; The Helena, 4 Rob. Adm., clusiveness Of tae 
3 [1801], the case of the capture and judi- 
cial sale of an English ship at Algiers. See 
Godard v. Gray, L. R., 6 Q. B., 139 (148); 
Schibsby v. Westenholz, L. R., 6 Q. B., 
155—159 [1870]. 


— 
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> By the Mofussil Courts wader Charter XX of the Code of Civil 


Procedure. The judgment of a competent Court in matters of 
Insolvency would appear to be conclusive only for its own proper 
purposesund objects as defined by the enactments from which the 
Court derives jurisdiction.’ 

As already mentioned, the expression “Judgments in Rem” 
does not occur in the Evidence Act, and in this country the 
number and scope of such judgments appears to be extremely 
limited. It is a matter of some doubt how far foreign judgments. 


in rem are to be held as governed by the principles examined in 
the following chapter. © o 








1 See Westlake, Chapter VI, as to the effect in England of Foreign Adjudications. 
in Insolvency. 








































































CHAPTER VIIL. o 
FOREIGN JUDGMENTS IN PERSONAM. E 


Principles upon which foreign judgments are enforced—The matter rests — 
ground of duty or ob{ization—Implied contract—In England the merits * 
be examined—Definitions—Suits to which foreign judgments may 
—Suits brought to erforce foreign jadgments—Judgments of the Courts of } 
States—Conflicting opinions in Bombay and Madras—Amendment of s — 
Code—Leading principles and Indian decisions—(«) Jadgmest must be final an 
conclusive—Nourion v. Freem sn [1889]}—Pendency of appeal—()) Way oe 
as contrary to natural justice—Propositions in Sehihehy v. Westenhols pia; 
tary waiver of objection to jurisdiction— Madras decisions— Where cnomiseinn pe — 
voluntary— Parry & Co. v. Appasami Pillai (1880}—Limitation Act, s E | 
made by traveller in foreign country—Madras decisions—W here ¢ 
no opportunity of making defence and Court has no jurisdiction — 
panies—Copin v. Adamson [187 4}—Bombay decisions—Exeeution of m i 

—(c) May be impeached on the ground of frand—Atoulof v. Oppehetmer. * 
Execution refused on the ground of—(d) Rule in England that merits 
examined—Reason for the English rule—Suggested rule in India. 














Principles THE principles upon which Foreign Judgments are ami 
ch alae rest upon the proposition that rights acquired under sa 
ments are en- one civilised State ought to be recognised in all other ¢ 
States. It is, however (in the case of foreign judgt 
personam), the right acquired under the foreign Zos 
which has, by virtue of the judgment, been 
ing Ear ate than the foreign judgment itself, which is r 
* ‘Schibsby v. Westenholz, Blackburn, J., observes U 
jadgments are not enforced upon the principle of “t 


loosely called ‘comity, ” but that the matter rests u 


— 





a — = 
of duty or obligation. | a s — 
‘The matter “It is not,” said the same learned Judge in 6 
— of duty “an admitted principle of the law of nations th at — 


or obligation. to enforce within its territories the — a fore 
Several of the continental nations —* ng Fr "ra 
enforce the judgments of other cour ries, v s5 
procal treaties to that effect. Bat in E 


1 L. R., 6 Q. B., 155 (159) [1870]. 
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which are yoverned by the Common Law, such judgments are 
enforced, not by virtae of any treaty, nor by virtue of any 
Statute, bat upon a principle very well stated by Parke, B., in 
Wilkamseyv. Jones.‘ * Where a Court of competent jurisdiction 


‘has adjudicated a certain sam to be due from one person to 


+ 


mi 


another, a legal obligation arises to pay that sum, on which an 
action of debt to enforce the judgment may be maintained. It is 
in this way that the jadgments of foreign and colonial Courts are 
supported and enforced.’ ” . 
The same principle is stated in another form’ by Brett, M. R., Implied 
in Grant y. Easton? where it was contended thata foreign judg-~ 
ment created a liability of an inferior degree. ‘“‘ An action upon 
a foreign jadgment may be treated as an action in either debt or 
assumpsit ; the liability of the defendant arises upon the implied 
contract to pay the amount of the foreign judgment.” 
ft is now considered established in England that the Courts — 
do not sit to hear appeals from foreign tribunals,’ the presump- —5 
tion bejng that a Court of competent jurisdiction has given a 
right judgment,* and it is now settled that where a foreign judg- 
ment has conclusively established the existence of a debt, the merits 
may not be examined, and the judgment can only be attacked on 
the ground of fraud or want of jurisdiction.’ | 
A foreign Court is defined in the Court of Civil Procedure Definitions, — 
as a Court situate beyond the limits of British India, and 


— — —— 








E SWA W., 033 [1945], an action of * See Trafford v. Blanc, Ls R, 36 Ch. 
debt upon the judgment of a County D. yond el 1887). 
Court. See Rusi? v. Smyth, 9M. & W., 
S19 [ISA] an action for coste awarded by 
the Court of Session in Seotland in a «nit 
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Governor-General in Council; and a foreign judgment jis the - 
judgment of such a Court." When a foreign judgment is relied 
upon, the production of the judgment duly authenticated is 
presumptive evidence that the Court which made it had com= = 
petent jurisdiction, unless the contrary appears on the recon) ~ 
but the presumption may be removed by proving the want 
of jurisdiction.? 
Suits to which There is, however, a distinction between suits brought by 
atten Gee a party to enforce a foreign judgment, and suits where the 
ateasa bar. defendant sets up ’a foreign judgment by way of defence. The = 
rules applicable to the latter class of cases are to be found in 
section 14 of the Code of Civil Procedure, which permits suei ~ 
a judgment, when pleaded in bar of a suit, to he examined ~ 
upon the merits and impeached, if it appears on the face of the 
proceedings to be founded on an incorrect view of international 
law or of any law in force in British India, or if it appears” 
to be contrary to natural justice, or to have been obtained by 
fraud. or if it sustains a claim founded on a breach of any — = 
in force in British India. 5 — 
Suits brought . In the former class of cases the rule, as established in ingan = 


to enf . 
Siete: adeg and recognised to a great extent in this country, has been, 
















omy until the enactment of Act VIL of 1888, section 5, that —— 
judgments sought to be enforced by suit were not to — 








impeached upon the merits. This enactment is to be traced to i- — 
a conflict between the High Courts of Bombay and — 
to the weight to be attached to the decisions of the Court — ae | 
Native States. | it — — 


Judgmentsof It was held in Bombay that no suit was maintaipable fo found — 
Natives States, upon the judgment of a Court situate in a Native States I a — 


the Courts of British India cannot enforce the decre ‘on — an 
Native Courts except in the manner provided by s 


7: — 
2 Act XIV of 1882, s. 2. the Courts in British In — 
2 See Act XIV of 1882, ss. 2,13, Expl. suit founded on the sa 

VI. See also Act I of 1872, ss. 78 (cl. 6), ss. 229, 2208 as tothe ex ecutic 

82, 86; Ganze Mahomed Sarkar v. Tarini India of the ¢ aA of ou ra 

Churn Chuckerbati, I. L. R., 14 Calc., 465 States; s. 391 ¢ wo Jom = on 

(upon s. 86). See also the ERE to foreign — =" | 

s.12 of the Code: ‘The pendency of a Aliens and by orag inn / 

suit in a foreign Court does not preclude Rulers. —— 


not having authority in British India, nor establishea by thei = 


— 
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Act X of 1877. and if was even doubted whether suits on 
foreign judgments were maintainable at all in the Civil Courts 
of Indias 

In Bhavanishankar Shevakram v. Pursadri Kalidas.2 the Court 
observed: ‘If it had been intended that suits should be brought 
in the Civil Courts on foreign judgments, it might have been ex- 
pected that such suits would be expressly provided for. It cannot 
be said that the question of foreign judgments escaped the notice 
of the Legislature ; for by section 14 of Act X of 1877 a foreign 
judgment is allowed to be pleaded in bar, no doubt on the principle 
that ‘nemo debet bis vexari pro eadem causa. ` But the Code con- 
tains no provision for making a foreign judgment an engine of 
attack, as well as a means of defence. It is not necessary, however, 
for us to express any general opinion upon this question. The 
reports show that suits on the judgments of the French Courts in 
India have been entertained by the Calcutta and Madras Courts ; 
and we are not by any means to be understood as saying that those 
suits wêre improperly entertained. What we are now concerned 
with is the judgments of Courts situate in Native States. We can- 
not find jn the reports a single instance in which a suit founded 
upon the judgment of such a Court has been entertained by a 
Court in British India.... It may now be taken as established 
that a Court which entertains a suit on a foreign judgment cannot 
institute an enquiry into the merits of the original action or the 
propriety of the decision. It can feel no confidence that it j 
doing justice between the parties, except in so far as such con- 
fidence is based upon its general belief that the tribunals of the 
foreign State ordinarily conduct judicial inquiries with intelligence 
and regularity." Are we justified in reposing such confidence in 


the tribunals of Native States ?” and in Hlimmat Lal y. Shivajirav,* 


the same view was taken. 


1 Section 229B of Act XIV of 1882: “*The 


Governor-General in Council may, from time* 


to time, by notification in the Gazette of 
India (a) declare that the decrees of any 
Civil or Revenue Court, situate in the 


- territories of any Native Prinee or State 


= in alliance with Her Majesty, and not 


established or continued by the authority 


_ of the Governor-General in Council, may be 


« 


TOS 


* 
a» 


executed in British India as if they had 
been made by the Courts of British India, 
and (4)cancel any such declaration. So long 
as such declaration remains in force, the 
said decrees may be executed accordingly.” 

2 I. L. R., 6 Bom., 292 [1882] overruled. 
See @urdyal Singheyv. Raja of Faridkot, 
I. L. R., 22 Calc., 222 [1894], 

* I. L. R., 8 Bom., 593 [1884]. 





Conflicting 
opinions in 


Bombay 
































and Madras. 


Amendment 
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The contrary opinion, however, prevailed in the Madras C ou tl 
In Sama v. Annamalai, where the cases are reviewed, the C art 
‘“ These cases are sufficient to show that the | ivil 
Courts of this Presidency do entertain suits brought upon foreign 

———— whether of the Courts of Native States, or of th = i 


observed : 


— 


unsafe to enforce it.... 


opinion, 


Gafar Khan,* “that it was not intended by the Legislature, È 
amending section 14 of the Code, that parties toi an ac — 





3 See Sama v. Annamalai, I. L. R., 7 
Mad..164 [1883]; Kaliyugam Chetti v. Choka- 
linga Pillai, I. L. R., 7 Mad., 105 [1883]; 
Anakattil Narayana Kr whnan Karthavu v. 
Kocheri Pilo, I. L. R., 6 Mad., 191 [1883] 
(where it was held that a suit upon a foreign 
judgment is not cognisable by a Court of 
Small Causes); Mathappa Chetti v. Chel- 
lappa Chitta, I. L. R., 1 Mad., 196 [1876]. 

2 “í The proposed addition to s. 14 has 
reference to the conflicting rulings of the 
High Courts with respect to suits in British 
India on judgments of foreign Courts, and 
is designed to remove one of the objections 


to such suits being maintainable.” Report by 


of the Select Committee on the n to 
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And the * Lae thus established in this Presidene 
it is perhaps too late to consider whether it may sometimes D 
It would be strange if the law allowe S 
foreign judgment to be pleaded as a bar to a suit, but not asa 
cause of action..:. The learned Judges in the Bombay — 
a distinction between a judgment of a French Court and that of a 
Native State ; but we are not aware of any principle of law 
which such a distinction could be maintained.... ; 
is made in any part of the Code between the judgment of af 
Court and that of a Court ofa Native State.” J 
It was, apparently, with a view to reconcile the above conm — l 
ing opinions as to the respect to be shown to the Courts 0 
States? that the Legislature enacted section 5 of Act Vilet 18 
It is not to be apprehended, however, that it was intended fo — 
part from the rules established in England as to the conclu siver J = 
of foreign judgments, but rather to give the Court lisereti 
certain cases to inquire into the merits. 


observed the Madras Court in Fazal Shau K A 


























Nome 


—- 





on Ton 
. k 


“We are 


— 


a= e 
-~ 8D 


amend the Code of cnt rr 
Limitation Act. (Gazette 
17, 1888, p. 28.) 

8 «* Where a — 
India on the — 
in Asia or — — pa Ut 
established by Le tel 
or any predecesor al 
Supreme Consular Cs 


W 


to entertain and dispose of all and every 13 Bom., 224 [1383], t: 
try those pleas which have already been dered, 
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foreign judgment should have the right to have the case re-heard. 

All that the section says is that the Judge is not to be precluded 

from inquiry into the merits.” 

It is to be noticed that, whereas the rules applicable to foreign — — 
judgments which are pleaded in bar of suits are laid down with Indian deoi- 
tolerable definiteness by section 14 of the Code, no provision exists * 
(apart from the amendment introduced by section 5 of Act VII 


of 1818) with reference to suits brought to enforce foreign 


- judgments. It becomes necessary, therefore, te summarise the 


principles laid down in the English cases, and to notice the 
decisions of the Indian Courts. 

The first principle is that a foreign judgment must finally and (a) — = 
conclusively (subject to an appeal to a higher Court) settle final and con- 
the existence of the debt so as to make it res judicata between the — 
parties. The judgment must have been pronounced causd cognitd, 
and must be final and unalterable in the Court which pronounced 
it. Buta foreign decree is not final when it can be abrogated or 
varied by the Court which pronounced it.! 

“The principle,” observed Lord Herschell in Nouvion v. Free- Nouyion >. 
man,” “upon which I think our enforcement of foreign judgments a = 
must proceed is this : that in a Court of competent jurisdiction, 
where, according to its established procedure, the whole merits of 
the case were open, at all events, to the parties, however much 
they may have failed to take advantage of them, or may have © 
waived any of their rights, a final adjudication has been given 
that a debt or obligation exists which cannot thereafter in that 
Court be disputed, and can only be questioned in an appeal to a 
higher tribunal. In such a case it may well be that, in giving 
credit to the Courts of another country, we are prepared to take 
the fact that such adjudication has been made as establishing the 
existence of the debt or obligation. But where, as in the present 


* Nourion v. Freeman, L, R., 15 Ap. put forward) was held not to be a con- 
Ca., 1 [1889], where a decree obtained in clusive adjudication. See L. R., 35 Ch. 
an “executive ” or Summary proceeding in D., 704; L. R., 37 Ch. D., 244. See also 
the Spanish Courts, in which only certain Patrick v. Shedden, 2 E. & B., 14 [1853]. 
limited defences can be set up (the Courts  L. R., 15 Ap. Ca., 1 (9). 
haying jurisdiction ina ‘‘plenary” action 3 In Bababhat v. Narharbhat, 1. L. R., 

e question of what 
1s a competent foreign Court is consi- 
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Pendency of 
appeal. 


(5) May be im- 
peached as 
contrary to 
natural justice. 


Where defend- 
ant is a sub- 
ject of, 


or resident in, 
a foreign coun- 


Where plain- 
Mooi: selects 

oreign tribu- 
nal, 
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case, it . . may thereafter be declared by the tribunal which pro- E 
nounced it that there is no obligation and no debt, it appears to me ; 
that the very foundation upon which the Courts of this country 
would proceed in enforcing a foreign judgment altogether fails. 
It is to be observed that the pendency of an appeal in — 
Court is no bar to a suit upon the judgment which is the — — 
of the appeal. ‘‘In order to its receiving effect here,” said Lord 
Watson in the case last cited, “ a foreign decree need not be final 
in the sense that it cannot be made the subject of an appeal toa . 
higher Court ; if appealable, the English Court will only ent 
it, subject to conditions which will save the interests of those who 
have the right of appeal.” ; 
In Scott v. Pilkington, the Court expressed an opinion that the 
pendency of an appeal in a foreign Court might afford gro L. do 
for the equitable interposition of the Court to prevent a possible 
abuse of its process, and upon proper terms to stay execution 
in the action. 





Upon principles of natural justice, a foreign judgment 
impeached upon the ground that the Court was without 















In Schibsby v. Westenholz the Court of Queen’s 
down certain propositions as to jurisdiction. Their 
observed :— — 

“If the defendants had been, at the time of the judgm nent wee 
jects of the country whose judgment is sought to be € afore d 
against them, we think its laws would have bound — we 











‘“‘ Again, if the defendants had been, at the time tl F = n 
commenced, resident in the country, so as to have tl A —* 


its laws protecting them, or as it is sometimes « 


owing temporary allegiance to that country, we we ti hink i 
would haye bound them. . = wen 


=- = >- he 
F 

— p 
s 


“Again, we think it clear, upon principle, t that 1 
selected, as plaintiff, the tribunal of a foreign coui ry a 
in which he would sue, he could not afterwards say thi 


ment of that tribunal was not binding upon ) al 1 l. z 


1 2B, &S., 11 (41) [1862]. 
* L. R., 6 Q. B., 155 (161) [1870]. _ 
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a > 
i ships ing to the case of General Steam Navi- Effect of de- 
Their Lordships, referring to 5 q ANETE 


gation Co. v. Guillou! also observed: „It will be seen that those pearing and 
> . : aire waiving objec- 
very learned Judges, besides expressing an opinion conformable tion, 
_ to ours, also expressed one to the effect that the plaintiffs in that 
suit did not put themselves under an obligation to obey the foreign 
judgment merely by appearing to defend themselves against 
it... . We think it*etter to leave this question open, and to 
express no opinion as to the effect of the appearance of a defendant 
where it is so far not voluntary, that he only“ comes in to try 
b and save some property in the hands of the foreign tribunal. 
But we must observe that the decision in De Cosse Brissac v. 
Rathbone? is an authority that where the defendant voluntarily 
appears and takes the chance of a judgment in his favour he 
is bound.” 
In Kandoth Mammi v. Neelancherayil,’ the defendants were Voluntary 
permanently resident in British territory, and the bond upon TO ee 
which they were sued was executed in British territory and upon —— 
a British stamp ; the person in whose favour they executed the 
bond was a resident of both British and French territories, though 
in the borid he was described as residing in the latter only, and 
the ‘bond stipulated that the defendants should take the money to 
him and pay him within a fixed time. The defendants contested 
the suit unsuccessfully in the Mahé Coart. In a suit upon the 
judgment of the French Court, the question of the French Court’s 
jurisdiction was raised. The High Court observed: ‘‘ The facts 

` are that the defendant appeared in the Court at Mahé, defended 
the suit, and made no objection to the jurisdiction. Whether in 
such circumstanges the objection can afterwards be taken in an | 
action upon the judgment is a point stated to be still open by | 
Blackburn, J., in Schibshy v. Westenholz,* but the opinion of the 
learned Judge is plainly that it cannot. We think that justice 
requires us to hold that a man who has thus taken the chances of | 
a judgment in his favour which would, if obtained, have relieved * 
him from all liability, is equitably estopped from afterwards set- eae 





ting up the objection.” — 
Tn — ——— aea a eee T 
 - 211M. & W., 877 [1843]. Shau Khan v. Gafar*Khan, I. L- R., 15 
26H. & N., 301 [1861]. Mad., 82 [1891]. 





* 3 Mad. H. C., 14 [1875]. See Faz — R., 6 Q. B., 155 (162) [1870]. 
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Where defend- In Nallatambi Mudalar v. Ponnusami Pilla, Ponnusengeai = 

champ his father, British subjects residing and domiciled in British India, — 

—— in executed in favour of the appellant a bond hypothecating i immove- 

bis favours able property in British India but not registered. The appellant; 
obtained an ex parte decree upon the bond in the French Court, 
but his suit upon the foreign judgment was dismissed im the 
Subordinate Judge’s Court, on the ground that Ponnusami had no 
notice of the foreign suit. Ponnusami then brought a suit in the 
French Court to'have the ex parte decree set aside taking no : 
exception, as he might have done, to the jurisdiction of the first 
Court, but pleading want of registration and limitation. The Freneh 
Court held that the bond having, as it appeared to the Court, been 
executed in French territory, the law of British India as to 
registration and limitation did not apply. The ex parte decree 
was therefore affirmed on the merits, and on appeal this decision 
was upheld. The appellant then sued in the Subordinate Judge's 
Court to recover the amount decreed by the French Courts: To 
this suit Ponnusami pleaded limitation, that the French Court had 
determined the place where the contract was made upon a consi- 
deration of probabilities and not upon direct evidence, and that 
the bond having been made by British subjects, démiciled in — 
British India, relating to property in British India, the — | 
Courts had no jurisdiction. The contention as to jurisdiction was — 
upheld by the Lower Appellate Court. = 

Nallatarab The High Court observed: “The Municipal law of France! : Zz 

See i force only within its own territory. A judgment passed une — 
that law can be enforced in British Courts only in virtue ¢ of P ri - 
ciples of international law which have extra-territorial op ratie 
and referred to the principles upon which foreign juc mets = = 
enforced as stated in Russell v. Smyth, Williams wi — e = 
Schibsby v. Westenholz remarking that these pr rineip ple: f 
been adopted by the Courts of British India and re cog gnised a 
Legislature, and that jurisdiction over the def onda in dant is an 


pensable condition. 
























rin 
—— 
— 
on — 


11. L. R., 2 Mad., —— See Ka- 213M. & M E. ISG 
10 — v. Chokalizga, I. L. R., 7 Mad., 145 A, > * FeS 
M, & W., 810 [1842]. + 






CHAP. VIII. | JURISDICTION. 407 


« We can find no principle for holding,” proceeded their Lord- 
ships, “ that the mere possession of — in a foreign country 
would, by reason of the protection enjoyed, confer on the Courts 
of that ‘country jurisdiction over a foreigner, neither domiciled nor 
resident therein, in respect of matters unconnected with the pro- 
perty. But a foreigner, although he may not owe allegiance to a 
country or be under he jurisdiction of its Courts, may nev erthe- 
less equitably estop himself from pleading that the Courts of that 
country had not jurisdiction over him. In suing as a plaintiff in 
the Court of the country to which he owes no allegiance, he has 
voluntarily submitted to its jurisdiction, and he cannot afterwards 
object to the validity of the judgment of the Court on the ground 
that it had no jurisdiction over him.” 

Upon the contention that the French Courts had come to a Proceedings 

wrong decision upon the question of fact as to where the contract — 
was made, the Court observed: “It is not in our judgment — 
a sufficient ground for impugning the judgment of a foreign 
Court which ordinarily proceeds in accordance with the recognised 
principies of judicial investigation, to show that in the particular 
instancesits procedure may have been irregular. . . . if there 
was irregularity, we could not hold it a sufficient ground for re- 
fusing respect to the judgment.” | 

And as to the question of limitation, their Lordships remarked : Limitation. 
“Tt is no doubt ahighly equitable doctrine that a contract should, 
in all its incidents, be governed by the law of the country where 
it is made ; but, where limitation is merely prohibitive of the remedy 
and not destructive of the right, the judgment of a foreign Court is 
not open to objection on the ground that a suit on the contract would 
be barred by the law of limitation applicable in the country where 
the contract was made. It is unnecessary for us to consider whether 
the judgment of a foreign tribunal would be enforced if it was based 
ona right which had become extinct under a law of limitation in 
the country in which the contract was made, and the party sought 
to be charged therewith had remained subject to that law.” 

The rule, however, is otherwise where the submission to juris- Where submis 
diction is not — Where a party defends a suit in a foreign tary sion not vol- 





3 See, — Becquet v. MacCarthy, 2 B. & Ad., 951 [1931]. — i — 
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foreign PEEN the — judgment does not constibuler ay i 
cause of action in the Courts of British India. 

In Parry & Co. v. Appasami Pillai,’ the plaintiffs soed inthe 
Pondicherry Court to recover the price of certain indigo alleged — 
to have been sold by them to the defendants at Cuddalore, and 
obtained a decree. -The defendants, who were merchants residing 
and carrying on business at Madras, and who were not alleged to = 28 
have ever resided in French territory, or to have enjoyed in any — 
manner the protection of the law of France, appeared and denied 
the jurisdiction of the French Court. This plea being lialoweh = 
they contended upon the merits that they had not bought the mie 
go from the plaintiffs. Judgment being given against them the = 
defendants appealed, but did not again raise the question of jais — 
diction. The appeal having been dismissed, the plaintiffs sued in = 
the High Court basing their claim upon the foreign — — 
upon the alleged sale and delivery of the indigo. The ¢ 
pleaded jurisdiction and limitation. Muttusami Ayyar, $. — R 
ring to Lloyd v. Guibert? held that there was no — 
at Pondicherry, that the defendants had not selected the t 
or voluntarily submitted to the jurisdiction as was done it 
Mammi’s case,* but upon the merits found for the — p: 
that they were entitled under section 14 of the — uM * 
deduct the time spent in litigation in the French Couris: 

This decision was reversed upon the last ground. — 
question of submission to the jurisdiction, the pa Te 
Nallatambi Mudaliar v. Ponnusami Pilla® and A por l * 
v. Neelancherayil,® observing, ** the tribunal was not ti 
the appellants’ choice ; by their protest they w 
dents that they would not allow that the pre -eedin 
where effectual. To escape the inconveniences whic 
a judgment against them if at any time oy a 
might be found in French territory, they € 


SAFC R ‘ SS 


` I. L. R., 3 Mad., 407 [180]. & W. at pt — 
2 6B. &S. [1864]. See the remarks of * S Mad. H œ 
Willes, J., at p. 133. 
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sought a reversal of the decision. It would have been idle to 
repeat an objection which they were aware the French Courts 
would not entertain, but there is nothing to show they abandoned 
- their right to insist on it, should the necessity for doing so arise 
elsewhere,” - 
Upon the question of limitation, the Court held that the French Limitation 
ct, s. 14. 
Courts were not fromedefect of jurisdiction or otherwise unable to 
entertain the claim, but had passed decrees which were effectual 
in French territory ; the provisions of section 14 of the Limitation 
Act did not therefore apply, and the claim on the contract was bar- 
red by limitation, observing at the same time : “© We desire to be 
understood as expressing no opinion whether, under any circum- 
stances, those provisions allow the deduction of the period oceupied 
by litigation in foreign Courts.” 
The question whether a traveller passing through a foreign Contract made 
by traveller 
country and incurring adebt, thereby becomes subject to the juris- in foreign 
diction of the Courts of that country and therefore is under an = 
obligation to obey their judgment, has been answered in the nega- 
tive in this country. —— — 
In Schidshy v. Westenholz, Blackburn, J., observed: “If at —— 
the time, when the obligation was contracted, the defendants were — —— 
within the foreign country, bat left it before the suit was institu- — 
ted, we should be inclined to think that the laws of that country a 
bound them ; though before finally deciding this we should like —— 
to hear the question argued.” These observations, however, were ———— 
considered to refer to a defendant domiciled and resident in a Bae: — 
foreign country who had left it after making a contract,* and have a 
ance been explained in Gurdyal Singh v. Raja of Faridkot? 
hR EQ, 155 
* In Romiton v, Rousilion, L. R., 24 Ch. 
D, 351 G07) eo} Fry, J., observed 
npon thie paseure: “ Does not Me. Justice 
Blackburn refer there to æ casunl mex- 
pected leaving of the foreign Barean le: A 
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In Mathappea Chetty v. Chellappa Chetti, it was h 
mere ny aking ot a contract within the jurisdiction 
Court does not Tiv e the Court — over a 





neither domiciled or resident or poss ssing prope! * 
State > and in FY near nm V Balandran 


expressed that no ob lice ation “eal be incurred une le 
mreumstances, Rousillon R nesi llonè being relied v 
port of this view. —— to that case Shephare 
‘ Aithough not an euthority for the mam contention, tl 
would tend to support the proposition that the 

might have had jurisdiction if it had been —* 
intended that payment should be made at Karikal, a 
in Mathappa Chetti v. —— Chetti* is in nowis 
ent with that proposition.” No definite opinion 


expressed upon the latter poiat as it was found that the- 

ants had had no notice of the suit. Z 
Where a defendant has no opportunity of making a 

does not reside within the jurisdiction of the foreign © — 


the cause of action has arisen out of that juri ni ictio M, the 


— 
= 


— imposes no duty on the defendant to pay the s ; um F 

ap 

In Hinde & Co. v. Ponnath Bryan, the plaintiff 

bond executed by the defendant in favour of * Ba Vv 
assigned by him to the plaintiffs, and the defendar 

in the Mahé Court showing a debt due by Bavac 

appeared, however, that the cause of action in th a 


— — — - — m — —— — — — 


may distribute and regulate jurisdiction ; “* These — € 
but eo territorial legislation can give juris- the leading 4 


thoritie 


diction which any Forekgn Court ought to —— x adet nb 
recognise against foreigners who owe no exercise of j liction sg 
allegiance or obedience to the power which not — ub jec 


so leyislates, 
“Ina personal action, to which none of 
these causes of jurisdiction apply, a decree 
pronounced ia alscafem by a foreign Court 
to the jurisdiction of which the defendant 
has not in any way submitted himself, is 
by International law an absolute nullity. 
He is ander no obligation of any kind to 
obey it, and it must be regarded as a mere 
nullity by the Courts of every nation, ex- 
copt (when authorized by special local legis- _ 
lation) in the —— the rum by 
which it was pronounced, — — 
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Court did not arise at Mahé, and that the defendant, Bavachi, did 
not réside or carry on business there. The Madras Court held 
upon yeview that the foreign judgment could not be allowed to 
operate so as to bar the suit upon the bond, as there was no circum- 
stance in the case which could give the French Court jurisdiction 
or impose upon the defendant a duty to obey the judgment. In 
that case, however,” the defendant appeared to have been served 
regularly and the judgment proceeded solely upon the ground of 
want of jurisdiction in the Mahé Court. 

In Sreehuree Bukshee v. Gopal Chunder Samunt,' the parties 
were not subject to the jurisdiction of the Chandernagore Court, 
the subject-matter of the suit and the cause of action being in 
Calcutta, and in addition there was no proof that summons had 
been served on the defendants, or that they had a fair opportunity 
of making their defence. 

In respect of the transactions of a Joint Stock Company formed Joint Stock 
for the purpose of carrying on business in a foreign country, the a 
opinion has been expressed that the Courts of that country may, 
under certain circumstances, have jurisdiction over a member of 
the Company, though he is not a subject of, or domiciled in, or 
temporarily resident in the country, at the time of the suit.2. Such 
members of a Joint Stock Company are, in this view, bound by 
the law of the country where the business is carried on, in respect 
of all the transactions of the Company, though they have received 
no notice of the proceedings. The better opinion, however, appears 
to be that a defendant is entitled to notice. 

The two views are illustrated in the case of Copin v. Adamson“ 
There Kelly, C. B., observed : “ The defendant, as a shareholder 
in a foreign Company, becomes entitled to all benefits resulting 
from the possession of the shares ; surely it is very reasonable that 
. .. he should elect a domicile, and that if he does not, one may be 
elected for him at which process, if necessary, may be served.” 
But the majority of the Court dissented from this view, observing 
that they could not find a case which has gone so far as to hold 








LL SS TO a a a a E 
215 W. R., 500 [1871], where the rules $ The Bank of Australasia v. Harding, 9 

as to foreign judgments are stated. C. B., 661 [1 See Copin v. Adamson, * 
MAullatambi Mudaliar v. Ponnusami per Kelly, C. B., L. R., 9 Ex., 345 [1874] * 

Pillai, I. L. R, 2 Mad., 400 (403) Vallée v. Dumefgue, 4 Ex., 290 [1849]. 3 
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eh. ee 
3 — 


_ a 
a defendant liable under such circumstances, upon a foreign a 


judgment obtained, as this was, without any knowledge on oe 
of the proceedings. “ Suppose,” said Amphlett, and Pigott Be 
“ there had been a provision by the law of France that whenevera 
member neglected to elect a domicile, he shorld pay double — : =- 
we to enforce his liability in an action on a judgment for such calls = 
obtained against him without his knowledge in ¢he foreign Court?” — — 
This view was taken in a fecent Bombay case, Edulji — — = 
Manekji Sorabji Patel where it was held that a defendant was not = 
liable for a call made in his absence when it was not shewn that bike == 
had had any notice of the previous proceedings in the winding up: ~ = 
Where, however, notice has been given to a contributory that = 
a call order has been made in England by the Court, such a cal 
order will be treated in this country as a foreign judgment and 
enforced as such.” — 
In Kandasami Pillai v. Moidin Saib, the plaintiff sued — 
defendant’s father on a bond in the Pondicherry Court and obtained 
a judgment. Upon the death of the father, the plaintiff sued ‘the | — 
defendant upon that judgment in the French Court as the” repre- — — 
sentative of his father. The defendant appeared and pleaded = 
the bond was not genuine, and judgment was given against hims 
The plaintiff sued upon that judgment in the Indian Courts, and = 
obtained a decree against the defendant personally for the — 
amount decreed in the French Court and interest. The defendant = 
appealed on the ground that, as he had not executed the bond, 
should be only a decree against him as the —— ze 
father to be levied from the assets of the deceased. — 1B Ë 
Court held the French judgment was to be executed : ccor g0 
the Code of Civil Procedure, which, in the absence of pt 
assets received by a representative of the deceased yy ie 
decree against the representative to the extent of such: 1 s D 
that the defendant having contested the plaintiffs ri = throu 


* — 
"= 























i 


out was personally liable to pay the costs awarded ag ainst Mit 
the lower Courts and in the French Court. = ae 


2 I, L. R., 11 Bom., 241 [1886]. v. Burjorji, I. L. K. 5 Bom 

2 The «London, Bombay, d&c., Bank v. The London, Bombay, &., Aan 
Hormasji, 8 Bom. H.C. (O:€.), 200 [1871], oe D, 
See also The London, Bombay, &c., Bank # I. L. Ry 2] Mad., 337 [ts 
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It is clearly settle? that a foreign judgment can be impeached es — api 
on the ground of fraud,' even although the ground alleged is such ground of 
that i cannot be proved without re-trying the questions adjudi- — 
cated’ upon by the foreign Court,? and although the question 
whether the fraud had been perpetrated was investigated in the 
foreign Court, and it was there found that the fraud had not been 
eommitted.* In this case the judgment is impeachable from with- 
out, and although it is not permitted to show that the Court was 
mistaken it may be shewn that it was misled.* : 
It must, however, appear clearly that fraud existed, the mere Fraud must be 
averment of fraud being insufficient. Thé fraud must be a fraud PT°%* 
in the procuring of the judgment such as collusion or the like, or 
fraud in the Court itself, but when this is established, the foreign 
judgment is avoided and becomes a nullity. 
In Abouloff v. Oppenheimer,’ Lord Coleridge, C. J., bases the Abouloff v. 
doctrine upon the broad rule that a man may not take advantage of 08 — 
his own wrong, and cites the observations of De Grey, C.J., in the 
Duchess of Kingston’s case: “1 believe,” said the Chief Justice, “that | 
the principle has never been either better or more tersely and neatly | = 
stated than it was in the foregoing passages ; and, as it appears to me, — 


„the question for the Courts of this country to consider is whether, n An 
when'a foreign judgment is sought to be enforced by an action in To= 
this country, the foreign Court has been misled intentionally by the Age — 
fraud of the person seeking to enforce it, whether a fraud has been ——— 


committed upon the foreign Court with the intention to procure its 































1 See Ochsenbein v. Papelier, L. R., 8 Ch. 


fraud in general terms is not sufficient 
Ap., 695 [1873], and the remarks of Lord 


for any practical purpose in the defence “ys ee 





Selborne upon the previous cases. of a suit. Fraud may be alleged in a ome 
2 Vadala V, Lawes, L. R., 25 Q. B. D., the largest and most sweeping terms — 
310 [1890]. imaginable. What you have to do is, 


* Aboulof v. Oppenheimer, L. R., 10 if it be matter of account, to point — 
— & B. D., 295 [18333]. out, a specific error and establish it by — = 
© Duchess of Kingston's case, 2 Sm. L. evidence. Nobody can be expected to = ——— 
— 9th ed., 822. In Ochsenbein v. Papelier, meet a case, and still less to dispose 7 ser 
Lord —— observed: “The dicta of of a case summarily upon mere allega- — 
= Chief Justice De Grey have always been tions of fraud without a definite charact i 
— con⸗idered perfectly sound law and they being given to those charges by sta stating — ar 
— — with at least as much force to the grounds upon which ‘they rest.” — betes 
| — tribunals.” See Flower v, Lloyd, b. R., 10 Ch. D, — 
lingford v. Mutual Society, Le 327 [1879]. te E 
Ap. Cas., 685 (701) [1880], Lord © Per Martin, B., in Cammell v. Sewell, — 
observed: “I take it to be 3H.&N., 617 (646) (1858). 
at the mere _Sverment of onh 
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judgment. From the time of the Duchess of Kingston's case! until — 

the present time it has been held that fraud of that kind can be 

pleaded in the Courts of this country to an action ona judgment, and 

that if it can be proved it vitiates the judgment and discharges the — 

defendant from the obligation which would otherwise be created.” 
Execution re- In Haji Musa Haji Ahmed v. Purmanand Nursey* it was found 


fused on the 


ground of that the plaintiff had obtained a decree in the Cochin Court by 
—— misrepresentation and concealment of material facts. The Bombay 
Court refused to execute the decree in accordance with the provi- 
sions of section 229B of the Code, holding that the section didnot 
remove the decree of the Native State from the category of forei 
judgments, and that the effect of the decree could be removed 
showing want of jurisdiction in the Native Court. 
(d) Rule in It is now settled in England that, with the above exceptions, 
merits my neither party can go into the merits of the case in the foreign” 
ae ~~" Court, and it must be taken that they have been conclusively = 
decided. This rule, however, is abrogated with reference to the ~ 
judgments of certain foreign Courts in Asia and Africa by the 
enactment in section 5, Act VII of 1888. —— 
— — In Henderson v. Henderson, Lord Denman, C. J., observed that | 
[1844]. it was not to be presumed that the defendant had had injustice done» ~~ 
him, but “ the contrary principle holds unless we see in the clearest — 
possible light that the foreign law, or at least some part of the | 
proceedings of the foreign Court, are repugnant to natural justice; 
and this has often been made the subject of inquiry in our Courts. = 
But it steers clear of an inquiry into the merits of the case upon 
the facts found: for whatever constituted a defence in that Court 
ought to have been pleaded there.” — 
— In The Bank of Australasia v. Nias,* Lord Campbell, | Gs | — 
remarked : “It does not appear, however, that the question ha — 
ever been solemnly decided whether in an action on a ma J 
judgment, the merits of the case upon which the foreign ‘ Cor - a 5 
regularly adjudicated between the parties may again be pul at 1 
issue and re-tried ; doubtless it is open to the — unt — 
that the foreign Court had not jurisdiction of m: 
of the suit, c or — he never was summoned to ans 
1 1776. a — 7* 
? I, L. R., 15 Bom., 216 [1890]. 4 16Q.B, neat 
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opportunity of making fis defence. Perhaps it was in contem- 
plation of these modes in which a foreign judgment may be 
impeached that it has sometimes been said to be only prim@ facze 
evidence.” His Lordship then referred to the authorities and pro- 
ceeded : “ Having attentively examined them, we have come to the 
conclusion that these pleas are bad... It may be enough to say 
that the dicta’against re-trying a cause are quite as strong as those 
in fayour of this proceéding ; and being left without any express 
decision, now that the question must be expressly Wecided, we 
must look to principle and expediency.” 

In Scott v. Pilkington,’ Lord Cockburn, ©. J., said: “ It is not 
denied that, since the decision in The Bank of Australasia v. Nias? 
we were bound to hold that a judgment of a foreign Court, having 
jurisdiction over the subject-matter, could not be questioned on the 
ground that the foreign Court had mistaken their own law, or had 
come on the evidence to an erroneous conclusion as to the facts. 


And the question was regarded as settled in Ochsenbein v. Papelier,’ {1873.] 


where Lord Selborne cites the following observations of Mr. 
Justice Btory* :— 

“It is, easy to understand that the defendant may be at liberty 
ta impeach the original justice of the judgment by showing that 
the Court had no jurisdiction, or that he never had any notice of 
the suit ; or that it was procured by fraud ; or that upon its face it 
is founded in mistake ; or that it is irregular, and bad by local law, 
fori rei judicatae. To such an extent the doctrine is intelligible 
and practicable. Beyond this the right to impugn the jadgment 
is in legal effect the right to re-try the merits of the original cause 
at large, and to put the defendant upon proving these merits.” 


In Godard v. Gray, Blackburn, J., observed: “Ifthe jadg- Lite 


ment were merely considered as evidence of the original cause of 
action, it must be open to meet it by any counter-evidence nega- 
tiving the existence of that original cause of action. If, on the 
other hand, there is a prima facie obligation to obey the judgment 
of a tribunal having jurisdiction over the party and the cause, and 
to pay the sum decreed, the question would be, whether it was open 


* 2B. & S., 11 (41) [1862]. De Cosse = L. R., 8 Ch. Ap., 695 [1873]. 


_ Brisac vy. Rathéone, 6 H. & N., 301 1861]. * Conflict of Laws, § 607. 


2 16 Q. B +z 447 [1851]. 5 L. R., 6 Q. B., 139 [1870]. 
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to the unsuccessful party to try the cause “over again in’a Court, = 
not sitting as a Court of Appeal from that which gave the jndg- — 
ment and remarked that, since the decisions in Bank of Austra- 2 
lasia v. Nias! Bank of Australasia, v. Harding; and D Cosse" 
Brissac v. Rathbone} it was no longer open to contend*that a 
foreign judgment can be impeached on the ground that it was 
erroneous on the merits ; or to set up as a defence to an action on = 
it, that the tribunal mistook either the facts or the law. — — 
Godard v: Gray* extended the above doctrine, the majority of | = 
the Court® holding that a foreign judgment could not be impeached — 
by reason of the foreign tribunal adopting a construction, errone- — 
ous according to English law, on an English contract, and that it 
made no difference that the mistake appeared on the face of the 
proceedings. ‘‘ It may be,” observed Blackburn, J., “ that where a a 
foreign Court has knowingly and perversely disregarded the rights 
given to an English subject by English law, that forms a valid | 
excuse for disregarding the obligation ; but we prefer to i — = 
the caution of the present Lord Chancellor in Castrique v. Imren 
and to leave those questions to be decided when they arise, — 
observing that in the present case as in that, “ the whole ofthe — 
appear to have been inquired into by the French Court, judicially 
honestly, and with an intention to arrive at the right conclusion. ion.” 
Suggested rule It is conceived that the enactment of seetion 5 of Act Vii 
1888 does not materially depart from the above oe | 
by vesting in the Court a judicial discretion to inquire T 
merits of any case in which it appears that no confidence ist o be 
reposed in the foreign tribunal. Where, however, the facts. 
to have been adjudicated upon honestly by a properly ec OD: 3 
judicial authority, there is no reason why the decision sho sald no 
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be recognised in the Courts of British India.7 | — 
2 16 Q. B., 717 [1851]. beon given, is precluded from impe 
2 9 C. B., 661 [1850]. ing it on the ground — — SPP 
3 6 H. & N., 301 [1861). on the face of the proceedin 


* L. R., 6Q. B., 139. based on an incorrect ` iew of 
$ Blackburn and Mellor, JJ. ; Hannen, J., law, even though there may | 
based his concurrence upon the voluntary dence that the oreign Cour Z 
submission of the defendants to the juris- or perversely, reft d t 
diction of the French tribunal observing: law,” p. 154. 
“But I do not think that a defendant, © L, R., 4 E. & I. A., 44 
not guilty of any laches against whom 1 See Fazal $ hau Khe 
a foreign judgment ix personam has I. L. R., 15 M a 82 
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ADMUNTSTRATOR-GENERAL'S Act (II of 1874)— J 


application of the rule of res judicata to petition under, 292. 


ADMIRALTY — 
matters of prize, 395, 396. 
collision, 396. 
foreign judgments, 396. 
See Ship. 


ADMISSIONS — 
defined in relation to estoppels, 4, 20, 21. 
position of, in the subject, 15, 21. 
made in the course of judicial proceedings, 20, 239—262. 
connect the two branches of estoppel, 239—242. 
* foundation of the rule, 239—242. 
pasties may not vary their case on appeal, 242. 
consent to material step in proceedings, 243. 
mistake may be shewn where no change of position, 243, 244, 
must relate to existing facts, 244. 
waiver of rights, 244. 
conduct causing change of — 244, 245. 5 
inconsistent positions, 245. EA 
landlord and tenant, 245, 246. i RS 
admission as to annnity, 246. — 
as to construction of contract, 246. re 7 sa * 
condact must be unequivocal, 246, 247. — 
consideration and circumstances are to be regarded, 247,"243, —— 
admission must be between same parties, 248. 2 er ae 
by pleading, 241, 242, 248, 249, 290. = 
statements to defeat third parties, 249. 
agreements not to appeal, 250—252. 
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AGENT : See Principal and Agent— — 
estoppels against, 156—160, 233, 254. 
sub-sale by, effect of, 131—141. — a 
fraudulent sale or pledge by, 13S—141. . Sa 
entrusted with documents of title, 1351—141. * Me 
effect of criminal act or negligence of agent of bailee, 129, 130. 
representation by vendor to, that credit is given to principal, I141—1{ 
rendering false accounts, estoppel against, 49. ° 
estoppel acainst principal holding out agent, 49. 
of company in charge of corporate seal : See Companies, 201. * 
authority of, 206. 


AGREEMENTS CONTRA CURSUS CURLE— 
principle, 255, 256, 257 — 
Privy Council Session 256—258. 
decisions in India, 259—261. * 

ANNUITY— a — 
admission as to, 246. 
premises granted subject to, tenant paying rent to grantee, 86. 


APpPEAL— — 
valuation once accepted for purposes of, 241, 242. = 
parties may not vary their case on, 242. — 
undertaking not to, 21, 51, 250, 252, 24. 
decision not appealable does not work estoppel, 295, 234. Ac 
concurrence of jurisdiction must exist as to Appellate Courts — tt 


res judicata, 204, 795. R: sig 
upon appeal the matter ceases to be res judicata, 2905—29, 350, 8 5 * 
matters not entertained on, 341. — 
pendency of, in foreign Court, no bar to suit upon foreign judg — 
ARBITRATION : See Estoppel by Matter in Writing, 235. | = 


ARBITRATOR — 

award of, as to patent: See Patents, 120. 
ASSIGNEE OF PATENT— 

not a mere licensee, 113. 


ATTORN MENT— 
by warehouseman, 123, 124, 125. 
by tenant, 93, 95, 99 : See Landlord and Tenant. 


AUCTIONEER— 
estoppel by election against, 128: See 125, 154. 


against purchaser making auctioneer his agent, 155. — 


AUCTION-SALES— 
estoppels in connection with, 156. Si 
AUTHORITY — — 
apparent authority, a ground of estoppel, 149, 150, 1 — 
general and special, 152. Z oa — 


AWARD: See Estoppel by Matter in Writing, 235. 


BAILMENT, 122, 123: See Bailor and Bailee. ies 
BAILOR AND BAILEE, 122—150. E F — 
estoppel against bailee, 19. —— 
analogous to tenant’s estoppel, 122, 126. — 
incidents of contract, ae 123, 124120. ë ers — 
constructive bailment by assent to ry or dete; » 12, - 

attornment by peter tues effect 124. ont 
~ — * 
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BAILOR AND BAILEE—ctontd® 

recognition by unpaid vendor of title of sub-purchaser, 124. 

the jus tertii, 125—128. 

estoppel ceases when bailment is determined, 126. 

° by election, 128, 129. 
criminal act of servant of bailee or of third party, 129, 130. 
semble no estoppel unless negligence, 130. 

BANIAN— 

suit against, based on separate liability, 320, 321. 


BANKERS Pass BooKs— 
estoppel in connection with, 234. > 


BENAMIDAR— > 
decree against, binds real owner, 311. . 

BENAMI TITLE— * 
tenant may explain benami title of landlord, 103, 104. ” 
may not set up benami title against real owner, 104. 


BENAMI TRANSACTIONS, 61—69. 

nature of, 17, 61. 

the truth may generally be shewn, 61. 

this rule qualified by the principle of estoppel, 17, 62. 

estoppel available to assist third parties, 62. 

third parties affected with notice of the real title, 62. 

condact on the part of the real owner creates the estoppel, 63. 

contest is between real owner and third party, 63. 

h€ir of real owner affected by estoppel, 64. 

may be estopped by his own acts, 65—67. 

parchaser at execution-sale not affected by estoppel against judgment-debt- 
OF; Oi ESS 

person already estopped does not remove the estoppel by purchasing at exe- 
cation-sale, 68—70. 


See Creditors, Arrangements in Fraud of. 


BENGAL TENANCY AcCT— 
application of the rule of res judicata to decisions under, 290. 


BILL-OF-EXCHANGE— 
receipt on, allowed to be explained, 219. 
See Negotiable Instruments. 


BILL OF LADING— 
not generally conclusive, 232. 


BoXD— 
stipulation in, as to manner of payment, 217—219. 
indorsement of payment on, antiquity of practice, 218. 
issue as to satisfaction of, 334, 343. 
personal liability of defendant on, not made ground of attack in former 
suit, 364, 365. 
BUILDINGS— 
» tenant allowed to erect, 106, 107. 


CARR v. THE LONDON & N.-W. Ry. Co., 55, 56. f 
propositions in, paraphrased, 34, 35. 
framed with reference to previous cases, 35, 36. 
approved and followed, 35, 47, 48. 
proposition as to negligence qualified, 35, 36. z 
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CATALOGUE— 3 
estoppel by statement in, 51. ae 
CAUSE OF ACTION— — 
defined by the Judicial Committee, 24, 25, 276, 277. 
was the question in substance part of the, 330, 331. 
ss. 102 and 103 of the Code preclude plaintiff from bringing fr 
same cause of action, 376, 377. 
See Estoppel by Judgment, I. — 
CHARGE OR INCUMBRANCE—® -Oa — 
effect of concealing, 57. . aa O o 
CHEQUE: See Negotiable Instruments. —— Ee E 
CODE OF CIviL PROCEDURE: See Acts. — 
Co-DEFENDANTS— =a —r 
res judicata as between, 316—320. = —— 
COLLUSIVE DECREE— — 
are the parties to, allowed as between themselves to show the £ 


ComiIty— 
foreign judgments in personam not enforced on ground — 


ComMMON Law DOCTRINE OF ESTOPPEL, 6. 
CoMPANIES— * — 
estoppel in connection with, 187—206. E 

no estoppel where contract foreign to purposes of incorporation, 187: 
contracts ultra vires illustrated, 188. 5 = x 
agency and part-performance, 189. > an | 

(a) membership and retirement, 189—193. 4 
as between individuals and Companies, 189—191. 

creditors and shareholders, 198. 

Indian case-law, 191—193. — 

(b) register of Company is only prima facie evidence, 19%, I96 
(c) estoppel against Company issuing certificates of shares hore vii 
has acted upon the faith of the certificate, 194—1965. < 

(d) estoppel against Company issuing debentures irregularly, I ; 
(e) estoppel against Company issuing shares as fully paid up, ors — 











mm 








(f) negligence on the part of members of Compaoy—  žăž :ăž  ć 
transfers in blank, 199—201. Sas pee S ; 

(g) Company’s seal, effect of — = 
acts of agents and servants, 201—203. — E a 


agreements not under seal, 203—206. 
matters necessary for ordinary business, 205, 2e. 
COMPANIES Acts : See Companies, 187—206. See = 
COMPETENT COURT: See Estoppel by Judgment, — 
COMPROMISE PENDENTE Lirre— — ea ax 
how enforceable, 252—254. — 
abandonment of, 254, 255. 


CONCEALMENT OF TITLE: See Benami 7 
CoNSIDERATION— 

for parol and written contracts a matter of 
CONSTRUCTIVE BAILMENT: See Bailor aad Bi 
CONTRACT— 

relation os estoppel to, 14, =~ 
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Contractcontd e : — 
estoppels between bailor and bailee founded upon, 122—124, 147. . 
* the parties to negotiable instruments, 168, 169. 
of imsurance, 155, 172. 
n thm case of vendor and purchaser : See Vendor and Purchaser. 
of principal and agent: See Principal and Agent. 
modern doctrine of estoppel by deed rests upon, 208,210. 
where required to be in writing, 209. 
CONTRACTS— , 
specialty and simple, 212, 215. 
mimission as to construction of, 246. 
issue as to, B3. 
: foreign judgments in personam enforced apon implied, 399. 
made by traveller in foreign country, 409, 410. 


Contract Act (IX of 1872): See Acts. °c > 


CorYrRieut— 
not severable like patent, 113. 


Co-SHARERS— | 
estoppel against person taking lease from one of two, 87. r é 
Cosas: See Security for Costs. ? 
Cor rr— 
foreign Court, definition of, 409, 465, . 
competent Court: See Estoppel hy Jutqment, IT. — 
Conrts of Native States, jadgments of, 400—402. J — 
Ceerftrons, ARRANGEMENTS IN FRAUD oF, 70—75. — 
offect.of, as between colluding parties, 17, 70—74. — 
earlier Calcutta decisions, 85, 46. Later, 72, 73. SA 
Ram Sarun Singh e. Musst. Pran Pearee, 71, 72. 
view in Allahabad, SS. In Bombay, 73, 74. ae 
marin in pari delicto, 73, 74. —— 
distinction where purpose carried into execution, 73. —— — 
transaction roid as against third party defrauded, 74. na Sage Pores 
 Pelation one of trust, 81. aes 
See Estoppel by Matter in Writing, Praud, Collusice Decree. — 
Creprror—, 
suppressing fact of debt, 57, SR. — 
— misleading an execotor, estoppel against, 81, 82. . | — 
estoppel by election against, 147. —— 
against partners in favour of, 160, 163. | — 
tiom of, in case of partnership-debt, 163, 164. | — 
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DEcREE—contd. — 
findings not embodied in, 327, 342—345- eae 
where modified on appeal, no res judicata, 337. — | 
DEED— aa 
estoppel against tenant depended upon prior existence of, 13, 8. — hae | 
attestation of, how far evidence of assent, 229, 230. — Be * 
See Estoppel by Matter in Writing. Document. a 
ÐEFAULT— eSEE 
judgments by, 368, 369, 373—377, 381—385. i — 7[—[— 
DELIVERY ORDERS— . a 
estoppel by assent to, 123, 124, 125, 133, 134. ae a 


documents‘representing goods, 230, 231. 
delivery ticket containing name of servant, effect of issue of, 129, 1 
DERRY v. PEEK— — 


doctrine of, has no application to estoppel by representation, 23-3. om 





DESHPANDE VATAN— | a a E à 
issue as to title of co-sharer in, 336. — 
— 
DEVASTHANAM— — 


decree against dharmakarta of, held not res judicata, 31 


DIFFERENCE NOTE— 
acceptance of, 232, 233. 


DIRECTOR OF ComPpany— Be 
estoppel against, 187. ei: $ es 

DISMISSAL OF SUTT : See Estoppel by Judgment, VT. : — 

DIVORCE: See Matrimonial. Š < — 


Docu MENT— 
no estoppel can be raised upon invalid, 216. 
having a mercantile meaning, effect of issuing, 54, 55, 185, 290. 
representing goods, 230—232. 22 — 
issue as to validity of, 332. ae = — 
title under will abandoned in previous snit, 348, 360. | ec 
mortgage not made ground of attack in previous suit, 360, oot. 
invalidity of will according to family custom allowed ba 


suit, 363. oe 
See Estoppel by Matter in Writing. Deed. i — 
DOCUMENTS OF TITLE— — ae 
effect of parting with, 131—141. an 
omission to plead lien for, 349, 350. o S 
DRAWER— Ee 
of bill-of-exehange, position of, 170, I71 : See able T 
EJECTMENT— 
issue as to, 3372, 
ELECTION— 
doctrine of, 19. 
estoppel by, 141—147. 
principle of, considered, u2, — 


disavowal of 
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> 
ESTATES BY Esrorrac— 
estoppel against landlord, 104—106. 
See Title by Estoppet. 
Estorayts— 
are either rules of evidence or form part of the law of Civil Procedure, 2. 
regarded as fictitious statements treated as true, 2. 
are of infinite variety, 2) 43. 
cannot be manufactured arbitrarily, 2, 179. 
a branch of conclusive, as opposed to, disputable presumptions, 2. 
personal disqualifications filling a gap in the evidence, 3, 4, 28, 29. 
as rules of evidence, 17, 29, W. 
must be clear and anambiguous, 5, 17, 147, 214—216, 237, 246, 247. 
historical development of, 14, 15. ° 
unpopularity of, 7, 8. 
gradual recognition of their utility, 6, S. -e 
attitude of the Indian Courts, 41, 42. 
position of, in jurisprudence, defined, 2—6. 
historical division of, 6—15. 
practical division of, 15—77. 
ESTOPPEL BY Conpecr— . 
“rule generally stated with reference to conduct, *% 
inference from conduct, 35, 44, 47, 48, 54, 56. 
conduct must be anequivocal, 46, 247. 


ESTOPPEL BY DERD : See Estoppel by Matter in Writing. 

prigin of, 12. 

discountenanced in India, 12, 29. 

modtrn rule based upon contract, 12, 20. " 
Estorrey BY Jopement— 

I Res judicata. 

WJ Forum or competent Courts. 
TEE Parties, Privies and Representatives. 
IV Matters in Issue and Matters Incidental and Collateral 


* 


f. Ree J adicata— 
leading principles, 5, 21—27, 263—281. 
Indian enactments, WI, 264. 
rule founded opon English cases, 22, 254. 
— a E 
decree must in effect a determination of 
parties, I. the points between the 
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ESTOPPEL BY JUDGMENT—conld. 
I. Res Judicata—contd. r 
Barrs v. Jackson, 271—275. — 11 3 
exposition of doctrines of Civil Law, 272—274. EE 

objects and purposes of the previous suit are not to be d 


274, 275. —— 

Brunsden v. Humphrey, 275, 276. - , = a e= =e 
the difficulty is how far the two causes are in substance ic PE 

275, 276. e —— 

‘t Cause of Action” defined by the Judicial Committee, 276, 277. A Ae = 
was the same right in substancs infringed? 277—281. re 
II. Forum or competent Courts— <a s i ee — — 


rule as to competent Courts, 23, 282. 
rule in England, 282, 283. 


special reasons for ditferent rule in India, 283, 234. — = 
Edun v. Bechun and subsequent Indian cases, 284—287. * $ : 
Privy Council decisions, rule established by, 285, 287—289. x — —A — 
decisions of Revenue Courts, 289—292. — Sa —* — 


Bengal Tenancy Act, decisions under, 290. O — 

Administrator-General’s Act, petition under, 292. — 1 

Land Acquisition Act, decisions under, 292, 293. * 

decision not appealable does not work estoppel, 293. 

concurrence of jurisdiction must exist as to appellate tribunals, 204. 
‘competent jurisdiction’ means competent at the time of the frat sail — — 

Sib E =o 
upon appeal the matter becomes res sub-judice, 295—297. SS | 
interlocutory orders and orders in execution-proceedings, 297—301. — — “a 

III. Parties, Privies and Representatives— — x 
res judicata between parties and those claiming under them, 24, 5,2 
persons affected by the judgment, classification of, 303, 304. ie 
capacity of persons to dispute the judgment upon the ground = 

305. 
persons claiming through, or represented by, the parties, 305—314. 

decree against Hindu widow binds reversionary —— 

kurta acts in representative capacity, 307,308. er 

shebait represents the idol, 308, 309. — = — 

karnavan of Malabar tarwad, 309, 310. Bes. 

holder of vatan lands, 309; karnam, 310; dł 
trustee of, 310; manager, 310. 


guardian or manager, 310, 311. on 

decree against benamidar, 311. — — 

purchasers: pendente lite, 311; auction-pu chaser LS 
putni, 311. S — * 

mortgagor and mortgagee, 311,312, = — 

landlord and tenant, 313. —— =a — 


receiver, 313; different titles, 313, 314: 

res judicata SAGEN other parties in- second s 

occupy different positions, 314,315. — 

but not where subsequent decision is not | 

claiming under them, 315. = = ~— s5 

representatives made parties under protest, 31 D, GAO 21S ae 
co-defendants, res judicata —— 316- 319. — ae 
joint — and joint > -doers, T s judicata in- 
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ESTOPPEL BY JUDGMENT— Contd. 
IV. Matters in Issue and Matters Incidental and Collateral— 
general principle, 25. 
decree how to be construed, 325—329. 
Em ish authorities, 325, 326. 
rule established in India, 326—328. 
findings not embodied in decree, 328, 342. 
question whether the issue was substantially decided, 329, 330. 
the judgment must have been directly upon the point, 329, 330. 
was the question in substance part of the cause of action? 330. 
the matter must have been alleged, and denied or admitted, 330. 
the question may have been decided in a cause relating to a different subject- 
matter, 331. ~ 
issues as to: adoption, 332; waste, 332; ejectment, 332; document, validity 
of, 332; question of title in land acquisition case, 333 mali- 
kana, 333; principal and agent, 333 7 accounts, 333; interest, 
334; satisfaction of bond, 334; area of land, 334; measure- 
ment, 334, 335; rent-suits, 335; set-off, 335; status, 335, 336, 
340; title, mortgagor and mortgagee, 336, 337; lien, 337; 
self-acquired property, 339, 340. 
decree modified on appeal, 337 ; erroneous decision, 337. 
” claim not put in issue, or left undecided, 337, 338. 
issue need not have been expressly raised if the question was in substance 
decided, 338—340. 
decision by necessary implication, 340. 
matters incidentally determined or collateral, 341—345. 
not entertained by Appellate Court, 341. 
issues advisedly left undetermined, 342. 
findings not embodied in decree, but upon which the Court has expressed an 
opmion, 342—345. 
- F. Matters Constructively in Issue— 
Exypahation I: matters which ought to have been made ground for defence 
or attack, 346—366. 
canon of interpretation, 46—349. 
early decisions of the Privy Council, 348, 349. 
rule in India before 1877, 349—351. 
. question of fact as to what is a different title, 351. 
Explanation II: in suits to recover possession of property plaintiff must 
assert all his titles, 352, 353. 
Denobundhoo Chowdhry’s case, 352—354. 
subsequent decisions, 354—357. 
distinction suggested by West, J., 356—358. 
cases in which Explanation II was considered, 359—363. 
recent decisions of the Privy Council, 263, 364. 
Explanation III : relief claimed but not expressly granted, 365, 366. 
VI. Final Decision— 
general principles, 23. 
the Court must exercise its judicial mind, 367, 368. | 
findings inconclusive or based apon technical points do not work estoppel, 368- Pee 
jadgnrents by default, 368 —370. — 
inconclusive adjudications, 370, 371. . —— 
~= judgments upon technical points, 371—373. ee 
= failure to give security for costs, dismissal for, 373. 
ers ee dismissal where plaintiff fails to appear, 373. 
operation of, s. 103 of the Code, 374—376. ° 
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ESTOPPEL BY JUDGMENT—contd, < eus 

FI. Final Decision—contd. 3 = 
leave to plaintiff to withdraw, s. 373 of the Code, 377. — — 
Allahabad and Calcutta decisions, 377, 378. —— 
neglect to produce evidence, 379. — — — 
suit dismissed on ground of limitation, 380. — 
upon appeal the matter ceases to be res judicata, 380, 31. — 
rent-suits, ex-parte decrees in, 381—385. ; — — 
decrees by admission, 385, 386. —Ir 
partition-proceedings, conclusiveness of, 386—389. z ‘te == = 
FII. Judgments in rem— F 7 — 
leading principles, 25, 26. ? ———— 
ay to the “vidence Act, 390—393. — 
. 41, Act I of 1872, puiposes for which conclusive, 392—397. — 
e probate, 393. — 
maftcimonial, 394. — E 
admiralty, 395. 0 
insolvency, 396. > — = 5 
FIII. Foreign Judgments in personam— SSE 
principles upon which, enforced, 26, 27, 398, 399. — 
in England, merits may not be examined, 399. — — 
definitions, 399, 400. ——— 
suits to which a foreign judgment may operate as a bar, 400, 401, 402. = — 
judgments, 400. as 
conflicting opinions in Bombay and Madras, 401, 402. ee —— 
probable effect of amendment of s. 14, 402, 416. SS 
leading principles and Indian decisions, 403. — — 

(a) judgment must be final and conclusive, 403, 404. —— — 


























pendency of appeal, 404. 
(6) may be impeached as contrary to natural justice, 404. ø 
propositions as to jurisdiction, 404, 405. ee 
voluntary waiver of objection, 405—407. a 
submission not voluntary, 407, 408. — 
contract made by traveller in foreign country, 409, 410. 
summons not served on defendant, 410, 411. = 
joint stock company, liability of members of, 410-412. a a £ 
foreign decree to be executed in accordance with — 
Code, 412. 
(c) may be impeached on the ground of fraud, 413, 414. 
fraud must be proved, 413. 
execution refused on the ground of fraud, 414. — 
(đa) rule that merits may not be examined, 414—416. 
limitation, 407—409. 
ESTOPPEL BY MATTER IN WRITING, 12, 20, 207—238. 
the old estoppel by deed, 208. 
modern doctrine rests upon contract, 208. er 
substance of the transaction and position o J i he part 
to be regarded, 208, 210. . an 
registration, 209. ee 
(1) deeds generally to be construed as evidence, 2u. 
attitude of the Indian Courts towards te 
211—214. — 
(2) estoppels must be made out clearly, 214. — — 
manifest upon face of deed, í 215 > Bs a a : 
no escoppel upon invalid — 
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ESTOPPEr BY MATTER IN 8VRITING—contd. 
(3) consideration for deed a matter of proof, 216. 
rule in India, 217—219. 
in England, 219, 220. 
> estoppel against unpaid vendor, 220, 221. 
mortagagor, 221. 
receipt and release, 216—219. 
stipulation in bond, 216—219. 
fictitious invoice, 219. 
(4) recitals? 221. 
contract and situation of the parties to be looked to, 
221, 222. 
nitako, 222, 224. ` 
prima facie evidence, 223, 224. p- 
(5) parties in pari delicto, 224. — 
rulein England, 225. > 2 
in Calcutta, 225, 226. 
in Allahabad, 226, 227. 
in Bombay, 227. 
(6) (a) title by estoppel, principle of, 228, 229. 


(b) presumptions, 229 
attestation of deed, 229. 
destroying or refusing to receive a document, 230. 
signature, 230. 
(c) documents which may raise estoppel, 230, 231. 
a invoice, 250; warehouse receipts and delivery orders, 
231, 252; bills of lading, 232; difference note, 232, 233; 
a mercantile meaning, 231, 232. 
(d) accounts, estoppels in connection with, 233. 
> estoppel against agent, 234. 
n principle of election, 234. 
oe banker’s pass books, 234. 
(e) awards and agreements to refer to arbitration, 235—238. 
principle upon which, enforced, 235, 236. 
award invalid in part may have legal validity, 236, 237. 
punchayet, submission to, and award by, 237. 
ESTOPPEL "IN PAIs— 
early forms of, 13. 


ESTOPPEL BY REPRESENTATION— 

modern doctrine of, its importance, 15, 27. 

cases classified according to intention, 48—58. 

main features of, 15—17, 30—36. 

development of the modern doctrine, 36—48. 

a rule of evidence, 16, 17—30. 

distinguished from doctrine in Derry v. Peek, 16, 283—30. 

exposition of, in Sarat Chunder Dey’s case, 43—48. 
EVIDENCE— 

a criterion of res judicata, 275, 276, 280. 

neglegt to produce, dismissal of suit for, 376, 379. 
EVIDENCE Act (I of 1872): See Acts. 

ss. 17—31, pp. 4, 20, 21, 237. 

s. 41 (jadgments in rem), p. 392 

s. 92, prov. (2), p. 211. 

ss. 91—97, pp. 211, 214. > 
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EVIDENCE Act—contd. 
s. 115, rule of estoppel by representation in, 1,41, 43—46. — 
attitude of the Indian Courts, 41, 42. — e 


construction placed upon the section by the Privy —— >a 

s. 116, pp. S4, 85. l Ez * pe y 

„ 117, pp- 122, 169. ae 
ExEcuTiIon— r — 1— 

of ex-parte decree barred by limitation : See Rent-Suits. — 

of foreign decree according to the Code, 400, 401, 412. Se 

refused on the ground of fraud, 414. J Lal 
EXECUTION-PROCEEDINGS— ' . a 


are in invifim as against judgment-debtor, 262. 
_orders in, how far conclusive, 300, 301. 
EXEcUTION-SALE— — 
effect of mortgagee bringing property to sale in execution of money ey-decre 
withont giving notice of incumbrance, 57. tent 
effect of depreciating property by giving notice of incumbrance, 70. a 
purchaser at, does not claim through jadgment-debtor, 67. — 
suit to set aside, barred by previous decision, 350. 
EX PARTE DECREE: See Rent-suits. a 
EXPLANATION I tos. 13 of the Code, 264, 350. 
II, pp. 264, 346—366. a 
cases directly decided upon, 359—365. See Estoppel b — 
Judgment, V. ial 
III, p. 264. 
effect of, 365, 366. 
IV, p. 264 : Estoppel by Judgment, FI. * * 
V, pp. 264, 322—324. — 
VI, p. 264 : See Estoppel by Judgment, wit. — 


Factors’ Acts: See Acts. 
4 Geo. IV, c. 83, p. 137. 


6 Geo. IV, c. 94, pp. 137, 139. = 

5 and 6 Vict., c. 69, pp. 131, 137. _ an 

40 and 41 Vict., c. 39, pp. 137—141. E B. — 
— ot 


FAMILY ARRANGEMENTS, 17, 18, 75—81. F 
estoppel by conduct in cases of, 17, 75—S1, 90—97. Pao 
principle upon which, enforced, 75—77. — 


uberrima fides in, 77. eee 
quantum of consideration not regarded, 75—77- ae 
Indian cases, 75, 76, 77. See — 
English cases, 75. SS oe 
party held by conduct to have waived, 76, CoP SS 
estoppel by partition, 77. — — — 
in cases of adoption, 78—80. — Pa — 


recognition of person as member of family, 80, 81 
conduct will always be evidence, 80. — — 


relation often one of trust, 81. ea a | 
FAMILY, HINDU JOINT—- e S — — 

estoppel against members of, er — 
FINAL DECISION— —— 
of — — 403, 404. | 
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FORBIGN INSTRUMENTS, 168, 
FOREIGN JUDGMENTS : See Estoppel by Judgment, VII, Vill. 
of Probate Court, 393, 394. 
Matrimonial Court, 394, 395. 
` of Admiralty Court, 395, 396. 
judgment in rem, how far governed by the Code, 397. 
FRAvuD— 
there may be estoppel without, 29, 43, 55, 58, 59. 
conclusiveness of former judgments may be impeached on the ground of, 
304, 305. >” 
judgments in matrirfonial causes may be re-opened on the ground of, 394. 
foreign judgment may be impeached on the ground of, 412—414. 
must be proved, 413. > 
execution of foreign decree refused on the ground of, 414. 


GUARDIAN— — 
decree against, binds minor, 310, 311. 


HEIR— 
claim as, in connection with res judicata, 273—280. 


Hiypvu FAMILY— 
recognition of person as member of, 80, 51. 
See Adoption, Family Arrangements, Partition. 


HINDU Wipow— 
decree against, binds reversioners, 305, 306. 
duty of, to protect the estate, 369. 
HoreHuProTr— 
neglect to bring property into, 389. 
ILLAM— 
sufficitntly represented by trustee, 310. 
ILLITERATE PERSON— 
execution of document by, 208. 
IMPLICATION — 
decision by, 40. 
INDIAN COURTS— 
observations of the Judicial Committee upon, 288, 289. 
INDICIA OF PROPERTY— 
effect of parting with, 131—141. 
INDIFFERENCE OR ACQUIESCENCE— 
illustrated, 56—58. 
InN PARI DELICSO— 
application of the maxim to matter in writing, 224—228. 
admissions in judicial proceedings, 249. 
See Creditors, Arrangements in Fraud of, 70—75. 
INSOLVENCY— 
judgment of Court of, for what purposes conclusive, 396. 
INSURANCE : See Underwriter. 
estoppel against assurance society receiving premiums after breach of con- 
dition, 150. 
INTENTION OR MoTIVE— 
classification of representations according to, 34—36. 
definitions based upon, are now of less importance, 36, 48. 


























cases presented : 
active misrepresentation, 48—51. 
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culpable negligence, 51—56. te : — “aa em = —_— 

indifference or acquiescence, 56—58. a = | 

issue as to date from which, payable, 334. SS 
INTERLOCUTORY ORDERS— s 
principle upon which, conclusive, 298. f 
INTERPLEADER— r 
bailee may institute suit of, 124, 128. 
INTERROGATORIES— l — — 
disallowed in case of bailee, 127. —11 — 
INVALIDITY OF PATENT: See Patents. me = 
INVENTIONS— | 
acts relating to, 109. =< 
INVESTMENT— — 
of money, representation as to, 50. — 
INVOICE— — an 
fictitious invoice allowed to be explained, 219. or — 
does not generally work an estoppel, 230. 2: ee — — 
ISSUE : See Estoppel by Judgment, IV. : = = = 
JOINT CONTRACTORS AND JOINT WRONG-DOERS— Sa s — coe i 
res judicata in the case of, 319—321. | a 
JOINT FAMILY : See Family, Hindu Joint. — ý Se gs. a ; = 
JOINT STOCK ComPANY— = a | 


jurisdiction of Courts of foreign country over members of, soa ea 


See Companies. — 
fe 
JUDGMENT— — 
upon what principle conclusive, 5. — 
should be looked to in questions of res judicata, 325—328. — 
must have been directly upon the point, 323, 329. aa 
JUDGMENTS: See Estoppel by Judgment. — 


in rem, 11, 25, 26. 
in personam, 11, 23 —25. 


domestic, 12, 22—25. 
foreign, 12, 26, 27. 


J UDGMENT-DEBTOR— 
not estopped by conduct in execution-proceedings, 262. 


JUDICIAL PROCEEDINGS: See Admissions in the Course of J 


JURISDICTION — 
rule of res judicata as to competent Courts, 282— 
suit dismissed on ground of, does not work an tore 
decree made without, 340. : 
judgment of foreign Court may be impeached for wani 
propositions as to, in Schibsby v. W 
voluntary waiver of objection to, by det 
submission not voluntary, 407,408. 
of the eh ag are toh oe a | 

pany; de , — 
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JoRDPRUDENCE— r 
position of estoppels in, 2—7. 


Jos TERTE, 19, 124—125 : See Bailor and Bailee. 


KARNAN 
of Mia. decree against, binds successor, 310. 


KARNAVAN— 
decree against, may bind,members of tarwad, 309, 310. 
suit by, against members of tarwad held not barred, 362. 


KURTA— > 
manager of joint fam#ly acts in a representative capacity, 307. ó 


» 


LAND— 
issue as to area of, 354. 
suit for measurement of, 334, 372, 373. 
LAND ACQUISITION ACT (X of 1870)— 
application of the rule of res judicata to decisions — 292, 293. 
issue as to title in land acquisition case, 323. 
LANDLORD AND TENANT— 
estoppels founded on the contract, 18, 94—108. 
classification of estoppels, 18, 85. ` 
(1) estoppel against tenant, 83. 
founded on contract for permissive occupation, 83, 84. 
origin of rule, $4, 85. 
scope of s. 116 of the Evidence Act, S4. 


relation of landlord and tenant created when possession is taken 
„£ apon contract to purchase land, 84. 


f (a) ganeral rule stated and illustrated, 86—91, 114, 122. 
estoppel even where landlord has no legal estate, 84, 87, 88. 
> extends to licensees and trespassers, 89, 90. 
< available to parties claiming through landlord against parties 
e°? claiming through tenant, 90, 91. 5 
(>) tenant may however shew that landlord’s title has determined, 91, 92. 
even where rent has been paid, 92. 
since he is liable to the person having the real title, 92. 
estoppel only operates during continuance of tenancy, 92, 93. 
> landlord may terminate the relation between himself and his ten- 
ant by causing tenant to attorn to another, 93, 94. 
(c) surrender by operation of law, 94. 
implied surrender, 94. 


(a) estoppel by payment of rent, 94—99. 
ynexplained payment raises an estoppel, 95, 96. 
payment must be as for rent due without mistake or misrepresen- 
tation, 95. 
tenant may shew fraud or misrepresentation of landlord, 96, 97. FE 
or that he has paid rent under a mistake, 95, 97, 9S. ae 
that he has paid another under landlord’s direction, 93, 95, 96. — 
may an landlord’s title bas determined even though he has paid . — 
rent, — ares 
eai Rak. ok ee | as 
representative, 
payment of quit-rent, 
offer to pay rent under mistake raises no estoppel, 99. 
presumption of attornment — rebutted. P. 
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LANDLORD AND TENANT—confd. 


(e) derivative possession, 92, 99—102. 


tenant may shew that he has derived possession } * peti ) 
99, 100. $ 


may deny landlord’s derivative title, 100, 101. a 
may shew affirmative title in himself, 102. — 
U) benami titles— 
tenant may explain benami title of landlord, 103, 104. 
but may not set up a benami title against real owner, 104. 
{2) estoppel against landlord— e 
where he induces tenant to attorn to another, 93, 95, 96. 
estate by estoppel, after acquired title tenures for benefit of g 
194— 106. — 
where landlo?d encourages tenant to erect buildings, 106, 107. —— 
receives rent after breach of covenant hast en com- 
© mitted, 150. — — — 
representations by lessor a ground for refusing specific p 
ance, 107, 108. 
where landlord allows himself to be held out as a partner, m9, 1 
admissions in the course of suit between, 245, 246. 
suits for ejectment in connection with res judicata, 280, 281, 313, 314. 
lessor does not claim under his lessee, 313. 
omission of tenant to plead defence in previous suit, 350. 
landlord, res judicata against, 280, 354, 357. 
LAW MERCHANT : See Negotiable Instruments. 


LEAVE TO WITHDRAW— ee 
suit dismissed, reserving, effect of, 376—379. aa 
application of, s. 373 of the Code, 377. : 
Allahabad and Calcutta decisions, 377, 378. 


LEGITIMACY— 
res judicata as to question of, 317. 


LETTERS PATENT— 
nature of grant of, 109. ma 
LIABILITY, JOINT AND SEVERAL: See Joint Contractors and 
Doers. 
LICENSEE— 
of land, estoppel against, 89, 90. 
of julkur, 90. 
of patent : See Patents, 109. 
of trade-mark, 120. 
bailee or licensee, 122. 
concealment of, 49, 60, 61: See Benami Transactions. == 
LIMITATION— E 
dismissal of suit on the ground of, 380. ee 
period occupied in litigating in foreign Courts, 406,409. 





















ex-parte decree barred by : See Rent-Suits. — 
LIQUIDATOR— Wer Se — 
may be estopped by conduct of Company; — eS 


estoppel against, 90, 91. 
Low v. BOUVERIE— 
——— gene Senet in, 29, 30, 37. 


— 


— 
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MAIN EN ANCE— ü 

suit under a different title for, not barred, 313. 
MAKER 

of promissory note, position of, 170,171. See Negotiable Instruments. 
Marans’ TaARWAD— 


decree against karnavan may bind members of, 309. 
members of, entitled to notice, 323. 
>» 


MALIKANA— 
$ issue as to, 333. 
MANAGER— ü 
decree against, binds minor, 310, 311. E 
MATTERS IN ISSUE: See Estoppel by Judgment, IV. > 
MATTERS INCIDENTAL AND COLLATERAL: See Estoppel by Judgment, IV. 
MATTERS CONSTRUCTIVELY IN ISSUE: See Estoppel by Judgment, | er 
MATRIMONIAL— 
judgment of Court exercising, jurisdiction, for what purposes conclusive, 
394, 395. 
MaxIuMs— 
aman may not approbate and reprobate in respect of the same matter, 19, 
z 143, 242. 


plead his own fraud, 70, 74. 
estoppel against estoppel setteth the matter at large, 10, 241. 
binds parties and privies, 33. 
estoppels must be made out clearly, 4, 17, 147, 214—216. 


p equity a plaintiff must recover secundum allegata et probata, 347. 
terest reipublice ut sit finis litium, 8, 236, 275. 

in pai delicto potior est conditio possidentis aut defendentis, 73, 224. 

nemo debet bis vexari, 10, 265, 275. 

no estCppel against an Act of Parliament, 180. 
e a can be raised inconsistent with the terms of the document, 179. 

S where the truth appears, 87, 88. 

omnia praesumuntur contra spoliatorem, 230. 

patentee may not derogate from his own grant, 116. 

quicquid solvitur, solvitur secundum animum solventis, 95. 

quod semel placuit in electionibus, amplius displicere non potest, 143. 

res intep alios acta cannot work an estoppel, 33. 

res judicata pro veritate accipitur, 8, 272. 

transit in rem judicatam, 5. 


MEMORANDUM OF ASSOCIATION : See Companies, 193. 
MESNE PROFITS— 
taken to be constructively disallowed, 365, 366. 


MERCANTILE PRACTICE — 
effect of issuing document having mercantile meaning, 54, 55, 230—232. 
sub-section 108 probably to be limited to mercantile cases, 141. 
principal may not be bound by, 156. 
MERGER— 
estoppel by judgment, 5. 
MINING PARTNERSHIP: See Partners, 164, 165. 
MiInor— 
refusal of application for guardianship of, does not bar fresh application, 
293: See Guardian. 
e 
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MISJOINDER— - z 
suit dismissed for, does not work an estoppel, 371. E E 
MONEY — 


decision in Denobundhoo Chowdhry’s case applied to suits for, 354, p l — 
not applied, 359. Tä — 


investment of, representation as to, 50, 51. * ~ | 
MoRTGAGEE— l A 
tenant attorning to, 86, 87, 88, 89, 100. : 
may shew mortgagee’s title has determined, 92, 93. 
claiming under, may shew affirmative title, 102. 
concealment of lien by, 49, 57, 60, 61: See Benami Tt ansactions. 
concurrence by, may create lease, 104. 
bailee may defend under title of bailor’s, 125. 
neglecting to reserve*right of sale in redemption- -suit held estopped, 363. 
— -aot mortgagor’s agent so as to be estopped by decree passed npon at el 
default, 369, 370.- ~“ — 
dismissal of suit by assignee of, on the ground of notice, does not bar fresh 7 
suit, 372, 373. — 
MortTGAGOR— 
estoppel against, acknowledging receipt of mortgage-money, where assignee — 
of mortgage has given full value, 221. 
rule of title by estoppel applied against, 228, 229. 
does not represent interest of mortgagee in subsequent litigation, 313. 
decree against, does not bind mortgagee with a prior title, where mortgagee — 
is no party to the suit, 312, 313. ; 
held estopped from setting off rents due by mortgagees as tenants, 363, 364. = 
representatives of, held not barred, 370, 371. ee ne 
question of title between, and mortgagee, 336, 357. e ` F 





s - — 


— * 





MUNICIPAL AUTHORITY— 
estoppel by notice issued by, 51: See 188. 
contract made on behalf of, 158. : E a 





NATURAL JUSTICE— 
decision contrary to : See Estoppel by Judgment, VIII. 
NEGLIGENCE: See Negotiable Instruments, Companies. 
illustrated, 51—56. 
NEGOTIABLE INSTRUMENTS Act (XXVI of 1881): See Negotiable 
167—186. See Acts. 


NEGOTIABLE INSTRUMENTS— 
peculiar character of, derived from law merchant, 167—169, 173. 
definitions of, 168, 169. 
position of parties to, 169—172. : 
statutory estoppels, 169—172. k 
inchoate instruments, rules as to, 172—174, 177. 

application of rule to instrument pledging im 

property, 172, 173. 

cases of negligence and agency, 174—182. 
of cheque carelessly drawn, 174, 176. 
of bill ineffectually carcelled, 175. 

lost or stolen instrument, 176, 177. 
where fraud intervenes principal's negligence must bep 
bonå fide holder for value, estoppel in favour of, 178, 18 
negotiable securities left in agent’s hands, 178, 179. 
— 
— 
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NecotraBie INSTRUMENTS *ronid. 
genuine acceptance of forged bill, payment of which is afterwards obtained 
by fraod of servant, 179, 180. 
a person taking documents of value from an agent known to have limited 
augMority is put upon enquiry, 181, 182. 
forged signatare, adoption of, 183, 184. 
no presumption of anthority as to other signatures, 184, 185, 
documents having a merc&ntile meaning, 185, 156. 


Nox- APPEARANCE— - 
* of plaintiff, Suit dismissed for, 373. 

of co-defendant, 319.7 

Now-svurr: See Leare to Withdraw. 

Norice— - 
is registration of mortgage sufficient notice to purchaser, 61. — 
third parties dealing with benamidar affected with, §2,,63. 
of dissolution of partnership, 165, 166. 

OATHS AcT— 
issue decided ander, not conclusive upon question of title, 371. 


Ornrrer Dicra— 
do not constitute a final decision, 344, 345. 


PAPDANASHIN— 
execution of — by, 230. 
PARTIES— 
persons claiming under : See Estoppel by Judgment, IIT. 
PARTI AND PRIVIES— 
Pi I binds, 33, 38, 68. 
PARTIES, PRIVIES AND REPRESENTATIVES : See Estoppal by Judgment, IIT. 
PARTITION — 


early form of estoppel in cases of, 13. 
estoppel between members of a family and in favour of purchasers, 77. 
conclusiveness of partition-proceedings, 77, 386—389. 
no res judicata unless issue raised and finally decided, 386. 
estoppel by conduct or previous decision, 387, 388. 
decision may relate to different property, 388. 
neglect of party, 388, 389. 
suit for, held res judicata, 362. 
not barred, 356. 
dismissed as premature and on the ground of jurisdiction does not 
bar subsequent suit, 370. 
PaRTNERS— 
estoppel against, referable to conduct, 160, 161 ; or agency, 148—150. 
classification, 162. 
holding out for purpose of obtaining credit, 161, 162. 





one partner signing receipt does not estop the other, 219. 
partners working patent : See Patents. 








PaàRT-PERFORMANCE— 
_ doctrine of, applied to estoppel, 4 : See Companies, 203—205. 
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PATENTS— 
estoppel against licensee founded on contract, 19, 109, 110. 
consideration for the contract, 110, 112. 
licensee must admit validity of patent, 110. 

but may shew limits of patent, 113, 114. 
his position analogous to that of a tenant, 114, 115. 
may shew license has determined, 116. 
contract for exclusive right may amount to warranty or raise an 
112, 113. p 
the old doctrine of estoppel by deed applied, 112, 113. 
the assignee of a patent not a mere licensee, 113. 
licensee of assignee is estopped, 113. 
patentee may not derogate from his own grant, 116. 
estoppel agilinst, 116, 117. J 
pases conduct of, not amounting to abandonment of legal rights, doesn 
raise ar eScoppel, 117, 118. “a 
partners, rights of, working a patent before and after dissolution, 
arbitrator, award of, as to validity of patent, 120. S 
patent is severable, 113. — — 
licensee of, held not estopped by former judgment, 368, 369. < gs 

PAYMENT OF RENT— rs 
estoppel by : See Landlord and Tenant (d). : 

PERSON AND PROPERTY— 
injuries to, infringe separate rights, 275, 276. 

PICKARD v. SEARS— 
statement of the rule in, 36, 37. 
explained in Freeman v. Cooke, 38, 39. 


r 























L 
m 
x 

















eR, 
vi * 


| 
da 
S a 
w as p 





T A ORAA, 
¥ er oy n x 











Sarat Chunder Dey v. Gopal Chunder Laha, 43—45. x -y 
PLEADING— — 
admissions or estoppels by, 241, 242, 248. — —— 
estoppels need not be pleaded, 284. e po ee 
may be looked to in questions of res judicata, 325—328. — — 
ne 


effect of, by agent entrusted with goods or documents of title, I 
POSSESSION — 

in suits for, plaintiff must assert every title, 352. 

distinction suggested, 354. 

conflict of opinion, 354—356. 


£ 
v * 
—— 
* a" 


omission to sue for, in suit for declaration of title, does not tar 
suit, 372. — 
Post OFFICE ORDERS— pee 
not negotiable, 185, mee | 
PRE-EMPTION— 


failure to assert right of, in previous litigation, = 360. 
PRESU MPTION— 


attestation of deed, 229; destro 
= ae ying or refusing to: 
PRINCIPAL : See Principal and Agent. 
PRINCIPAL AND AGENT— 
principle of agency illustrated, 19, 148—150. 
estoppel against principal —— —— 
inference, from conduct p 


439 





—— AND AGENT—c®fntd. 


+ representation by vendor to principal that credit is being given to agent, 
141—147. 
. ostensible authority of agent illustrated, 152—154. 

e° against third persons dealing with agent, 155. 
third parties may be affected with notice of private instructions, 155. 
auction-sales, 156. 

estoppels against agents 
inducing third persons to contract upon credit of principal, 156—158. 


2 &toppel or warranty, 156—158. 


against agent occupying fiduciary position, 158, 159. 
rendering accounts 159, 233, 234. 
person assuming character of a principal agent, 159, 160. 
members of Hindu family, 160. ° 


res judicata between principal and agent, = mittee! 
See Negotiable Instruments. 
PRIVATE Ricutrs— 
persons interested in, how far deemed to claim under persons litigating, 
32—324. 
Prtvtes, 303—305. i > 


jadgment of Probate Court, for what purposes conclusive, 393, 394. 
PRO-FORMA DEFENDANT : See Co-dafendants, 318. 
PROMISSORY Note: See Nagotiable Instruments. 
PuNcHAYET— 
| _p- submission to, and award by, 237. 

representation to, that property is unincumbered, 60, 61. 

Seo Vendor and Purchaser. 

— pendente lite, claims through vendor, 311. 


auct_on-purchaser does not claim through defaulting proprietor, 311. 
of putni tenure, position of, 312. 


Qerr-Rextr— 
payment of, 98. 


Rariway Secerets, 185, 186. 
RATIFICATION : See Companies, 189, 2005. 
Recerer— 





i prima facie evidence which may be rebutted, 217—219. 


— 


railway receipt, 186 ê warehouse receipt, 231. 


Recertver— ` > 
es dismissal of suit by one member of a family does not bar, 313. 
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REDEMPTION—conid. HE 
cause of action held identical, 375. 
right to redeem extinguished by partition decree, 389. 
REGISTRATION— ae 
in connection with estoppel, 209, 210. 
REGISTRATION Act (III of 1877): See Acts. 
REGISTER OF COMPANY: See Companies, 193. 
RELEASE— ee 
distinguished from receipt, 219, 22 r — — 
REMAND— 5 
estoppel by consent to, #3. e 
smit upon, dismissed for failure to appear, 369. 
RENT— z 
"esi ly form of estoppel by acceptance of, 13. o 11— 
RENT-SUTT— ; ae 
issue as to measurement of land in, 334, 335. Se 
rate of rent, 335, 383, 385, 386. — 
ex-parte decrees in, 381—385. al 
Calcutta Full Bench decisions, 381—385. ‘ 
where execution has not been taken out, 381, 383. — 1— 
decree passed upon defendant's admission, 385, 386. a Ss 
no res judicata unless the Court has found what is the proper rate of rent, — 
385, 386. | 
REPRESENTATION AS TO VALUE, 48. 
REPRESENTATIONS — 
defined in relation to estoppels, 4, 5, 29—31. m 
classification of, 31— 35. Bre 
may operate as part of a contract or apart from contract under the ge ner: 
law of estoppel, 30, 31, 32. = aa 
doctrine of changed situations, 31, 46, 53. — 
must be as to existing facts, 31, 32. ai 
etfect of, chiefly to be considered, 33, 46, 47. 
generally amount to agreement or license, 32, 33. 
rule generally stated with reference to conduct, 33. 


estoppel may arise out of statements which cannot properly be ch har 
as misrepresentations, 48, 56. 


by lessor a ground for refusing specific performance, 107, 108. 


REPRESENTATIVES : See Res Judicata, III. 
of mortgagor held not barred, 370, 371. E 
RES JUDICATA : See Estoppel by Judgment. — 
Res Sus-Jupice: See Appeal. > Sa 
REVENUE CouRTS— | E = 
rule of res judicata as applied to decisions of, 289—292. . 
REVERSIONER— - | ae 
attestation of deed by, 229. . | : 
claim by, not barred by previous decision upon a 
bound by decree against Hindu widow, 305, — 


not estopped by judgment against Hindu widow 
trial of right, 369. 


RIGHT OF Way— — 
license to use, 110. a 
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`~ 
RoMAN kaw— o 
res judicata in the, 9, 10. 
jutigments in rem and in personam, 11. 


SARAT’CHUNDER DEY v. GOPAL CHUNDER LAHA— 
illustration of conduct raising an estoppel, 39—41. 
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authoritative exposition of the doctrine of estoppel by representation in, 


43—48. 


estoppel against the Have: although the acts of the creator of the benami do 


not raisg an estoppel, 64—67. 

in cases of adoption, 43, 79. 
SEAL— 

estoppel by deed, 207. 

effect of corporate seal: See Companies, 201—206. 
SECURITY FOR Costs— 

suit dismissed for failure to give, 373. * 
SELF-ACQUIRED PROPERTY— 

issue as to, 338—340. 


SERVANT— 
of tenant, estoppel against, 90. 
of bailee, effect of criminal act or negligence of, 129, 130. 3 
© accredited by master, 149. 
master answerable for acts of, within ostensible authority, 154. 
of Company: See Companies. 
SET-OFF— 
claim by way of, when barred by previous decision, 335. 
*HARES— 
cert@icates of - See Companies, 194. 
issued as fully paid-up : See Companies, 199. 
transfers in blank : See Companies, 200. 


*“SHEBAIT-—~ 


represents the idol, 308, 309. 
SHure— 

register, flag, and pass of : See Admiralty, 235. 
SPECIFIC RELIEF ACT (I of 1877) : See Acts. 

s. 18, pp. 106, 228, 229. 

ss 21, P- ZS 
SPECIFICATION : See Patents, 109. 
STANDING BY—17, 57, 58, 60, 61: See Benami Transactions. 
STATEMENT IN THE COURSE OF BUSINESS— 

may raise an estoppel, 53. 
STATUS— 

issue as to, 335, 340: See Adoption. 


judgment upon, formerly regarded conclusive upon all the world, 391, 392. 


STATUTE OF FRAUDS (29 Car. II, c. 3)}— 
repealed by Act IX of 1872, 210, 211. 


STATUTES— 
29 Cer. II, c. 3 (Statute of Frauds), ss. 1, 2, 3, 4, and 17, pp. 210, 211. 
4 Geo. IV, c. 83 (Factors), p. 137. 
6 Geo. IV, c. 94 (Factors), pp. 137, 138. 
11 Geo. IV, and 1 W. IV, c. 68 (Carriers), p. 129 
5 & 6 Vict., c. 39 (Factors), 155, p- 137. 
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STA — efor e è * i — 
8 & 9 Vict., c. 18 (Lands’ Clauses), s. 127, p. 90. — — 
19 & 20 Vict., c. 97 (Mercantile Law), s. 11, p. 320. — 
20 & 21 Vict., c. 85 (Matrimonial), s. 6, p. 266. F — 
25 & 26 Vict., c. 89 (Companies), pp. 2, 189. *e l — 
30 & 31 Vict., c. 131 (Companies), p. 189. — 
30 & 37 Vict., c. 66 (Judicature Act), s. 24, p. 253. — 
40 & 41 Vict., c. 26 (Companies), p. 189. =f —— 
40 & 41 Vict., c. 39 (Factors), pp. 132, 137, 138, 140, 141. — — 
45 & 46 Vict., c. 61 (Bills of Exchange)— 5 ie ce 
s. 7, p. 179. = : 
ss. 2—21, p. 168. e š * 
s. 20, p. 273. — 
+ 5, p- 170. z- 


= @ 5 05, P- 171: 
52 & 53 Vict., c. 45 (Factors), ss. 2, 8, 9, pp. 132, 136. 
53 & 54 Vict., c. 27, p. 395. 
Sorr— 
dismissal of ‘in its present form,’ 378, 379. 
on the ground of limitation, 380. | z 
= See Estoppel by Judgment, VI. y 
. a 
TEA GARDEN— ‘ 
incidents of business of, 152, 153. 
TECHNICAL POINTS— 
judgments upon: See Estoppel by Judgment, VI. 
TENANCY-AT-WILL— 
may arise by intendment of law, 88, 89. 
created by tenant holding over, 91. 


TENANCY, DETERMINATION OF: See Landlord and Tenant. 
THIRD PARTIES— 
dealing with agent may be estopped as against principal, 155. a 
may be affected with notice of private instructions to agent, 155, 156. 
estoppel against agent in favour of, 156—158. — 
statements made to defeat, 249, 250. i e N 
TITLE— i g AE 
alternative titles, 349, 350. 
omission to rely on, in previous suit, 346—350. . — 
question of fact as to what is a different, 347, 351, 364, 365. rae — 
in suits to recover possession, plaintiff must assert every, 351, — 
conflict of opinion as to the rule, 3 
distinction suggested by West, J., 3 
Indian decisions upon Explanation 1 
recent decisions of the bie Joun neil, 
issue as to, of co-sharer in deshpande vatan, 336. = 
of mortgagor or mortgagee, 336, 337. 
of landlord, 280, 281, 317, 318. 
in land acquisition case, 333. 
TITLE BY ESTOPPEL— 
rule of, 104—106, 216, 228, 229. 
applied to leases, 104—106. 


mortgages, 228, 229. 


























TRADE-MARK— 
estoppel against licensee of, 120. 
owner of, 120, 121. 
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TRANSFER OF PROPERTY— 
when required to be in writing and registered, 209. 


TRANSFER OF PROPERTY Act (IV of 1882) 
Ses “ 9, p- 209. 
» 41, pp- 62, 134. 
» 43, pp- 106, 228. 
7? 54, P» 209. 
» 59, p- 209. 
. »» 107, p209. 
5» 111, p- o4. > 
ss 123, p- 209. 


TRESPASSER— 
on land, estoppel against, S89. z 
— e 
TRUST— 


> o 
relations of, estoppel in connection with, 18, 59, 158, 159. 
imposed in cases of fraud, 74. 


See Trustees and Cestui-que-trust. 
TRUSTEE— 


signing receipt, 219. 


: See Acts. 


TRUSTEE AND CESTUI-QUE-TRUST— 

estoppels in connection with, S1, 82. 
Trosts Act (II of 1882): See Acts. 

s. 14, p. 73. 

sy S4, p- 228. 
ULTRA VIRES— 

contracts ultra vires of Company, 187—189, 206. 
UMPIRE. 

acquiescence in procedure before, 236. 

m > 

UNDER VALUATION— 

suit dismissed for, does not work an estoppel, 371. 
UNDERWRITER— 

estoppels which may effect, 147, 156. 
UNPAID YENDOR: See Vendor and Purchaser. 
VaTan— 

decree against holder of, 309. 
VENDOR AND PuRCHASER— 

relation of landlord and tenant may be created between, 84. 

unpaid vendor’s lien defeated by estoppel, 19, 124, 131, 133, 134. 


unpaid vendor parting with deed which recites that purchase-money has 
_ been paid, 220, 221. 


vendor, representations by, a ground for refusing specific performance, 107, 
108. 


vendor including principal or agent that only oneof them will be held liable, 
estoppel by election, 19, 141—147. 


estoppel must be made out clearly, 147. 
* authority given to agent of, 154. 
vendor of shares neglecting to obtain transfer to purchaser held liable as 
contributory, 191, 192. 


on oe. aa age lagna acta meny eg teen are 192, 193. 
——— — — 


-i 
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VENDOR AND PURCHASER—contd. e - 
sale in execution of money-decree, 57. 
purchaser at, does not claim through ju 

66, 67. 

See Benami Transactions, Execution-sale, Purchaser. 





W AIVER— 


of rights in the course of suit, 244. c 
of compromise, 254, 255: See Abandonment. 


WAREHOUSE RECEIPTS— 
documents representing goods, 231, 232. = 


WARRANTY — ~ 
line between Warranty and estoppel, 31. — om 
liability of agent by reason of, 19, 20. — eae ae 
‘on The part of patentee, 111, 112. — 
of title by bailee, 126° ~ 
implied warranty of authority by agent, 156—158. — 
measure of damages, 156. — 


issue as to, 332. ae eee 
WHARFINGER: See Attornment. pape re 
WHILFULLY OR INTENTIONALLY— —— 

the term construed, 38, 39, 43, 44. ae S 


recital in, 223, 224: See Documents. — 
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(PRESS NOTICES OF THE FIRST EDITION). 


The treatise ranges over the entire subject, including those portions of the Law of 
Estoppel not yet dealt with in the codified Chapters of the Indian Law. A great body 
of decisigns had grown up in India prior to the so-called Codes, and the stream of 
cases still flows on. It must therefore be an advantage to the Indian Law student and 
practitigner to meet with a treatise presenting the English and Indian cases set out with 
great fulness and accuracy and discussed with care........ 


The work appears to have been executed with great care and ability, and it is, we 
think, likely to commend itself to students and to the profession generally both in 
England and in India.— Law Quarterly Review. 


The best and most recent exposition of a branch of law which of late years has very 
considerably expanded.—£giltsh Law Times. 


The author has dealt with the subject exhaustively and accurately, and we predict 
that this book will speedily become a text-book in British India im the hands of every 
legal practitioner in the country.—/dian Jurist. 


A work shewing great research and one in which the materials amassed have been 
arranged and presented to the reader with great care and skill.— Times of India. 


We have Hope that it may — as successful and worthy of success as the best of 
its predecessors.— Madras Mati. 


Much study. care and research have been given to the treatment of a subject which 
has in many instances required disentanglement from a network of obscurity and con- 


tradiction. work will prove of general interest and utility to all classes of the Jegal 
profession.— Englishman. 





A book which sin) Same and readable, and which will be of real service to the 
lawyer and student. tatesman. 


The book bears throughout the indicia of painstaking research and careful labour; 
and as if is the first work in which the Indian w on the subject is considered, it will 


soon establish its place as a useful volume in the law library of every legal practitioner.— 
Indian Daily News. 
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BY 





A BARRISTER AND ADVOCATE OF THE HIGH COURT 
AT CALCUTTA. F 


SOME PRESS NOTICES. 


‘* A work of undoubted merit............ We should advise every one to get a copy of —— 
it and study it regularly." —Nižgiri News. 5 


‘ʻ‘ This handbook is intended primarily to present to the non-legal public and to 
students an abridgment of the law, criminal and civil, generally in force througħhout 
British India. Itis concise, popularly written, and, so far as we have been able to 
an opinion on the point, complete. Lawyers as well as students may find it 1 at 
apinch. A short and excellent historical account of legislation and Courts of Law in British ~ 
India from the time of the East India Company until the present day is embodied im an 


introduction. The Index is admirable. This book will be of great use to pas 
wallahs.""— The Law Journal, December 22nd, 1894. “>. S * Fal — 
Presenting in a concise, intelligent, and popular form the law in force in E sh 
India, it should meet the much-felt want of a ‘ ready lawyer” for the office table. A Aci z 
and accurate presentment of the law is given on more than a hundred — 


alphabetically, and including such subjects as most nearly concern the mercantile co — 
munity." — Capital. j 
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. 
‘ The author has given an up-to-date, intelligible, and popular statemer 
of British India, which will, we think, be appreciated by planters, residents ir the 
sil and the general public . . . - . wide and practical — — — 
Information with the authorities on which it is based is given ap y uy 

subject, and owing to the excellent arrangement and full —— F 
culty in obtaining the particular information that one is in need of. The cl 
and simple exposition of the law successfully meets the requirem 


public for whom this handbook has been in the first place designed." —7 Indi 
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Gazette. 


‘The Index shows at a glance the nature and variety of 
in the volume. The author modestly remarks that the publication is 
for the use of the ‘ non-legal public’ and students. We know of ni 
not prove helpful to the ‘ legal public” as well. a irre 
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ADVOCACY 


EXAMINATION OF WITNESSES 


THE DUTIES AND LIABILITIES OF PLEADERS 


IN INDIA. 


WITH AN APPENDIX CONTAINING THE LEGAL PRACTITIONERS ACT AND THE RULES 
OF THE SEVERAL HIGH COURTS RELATING TO THE ADMISSION pF 
PLEADERS AND MUKHTARS. 


BY 


HENRY N. MORISON, 
Warrister-at-Law, and Advocate of the High Court, Calcutta. 


The work treats of matters of practice such as taking instructions, speech, 
argumente examination-in-chief and cross-examination, and includes a résumé of 
a@he duties and liabilities of Pleaders in India. The Legal Practitioners’ Act, with 


the Rules 8f the High Courts relating to the admission of Pleaders and Mukhtars, 
appears in the form of an Appendix. 


** Undoubtedly juniors and, possibly, not a few seniors too, may profit by the sensible 
and practical hints Mr. Morison gives as to the fnesse of Counsel and the treatment of 
SOODUS + « « « Mr. Morison’s book is certainly one that should be 
bought.” —S/afesman. 

“A woyk which will be of material service to the younger members of the legal 
profession in India.””"—/ndian Datly News. 

** M book which should be put into the hands of every young pleader before starting 
practice. It deals in a popular manner with the whole of an Advocate’s duty from the 


moment of presenting himself to the ordeal of the examination until he reaches the 
topmost rung of the ladder a 


- « « . + The book contains many hints that will 
be of value to all practitioners.’ — Bombay Gazette. 

"We can safely predict of Mr. Morison’s book that no one who 
the small sam expended on its purchase.” — Civi? and Military Gazette. 

** The chapter on * Witnesses is extremely good.""— Pioneer, 

T useful little book . . . . The book is something more than a guide to 
the bar and contains useful hints on Advocacy and the Examination of Witnesses.” — 
Ceylon Observer. 

* An interesting and valuable addition to the literature of the profession. The subject 
is treated im a broad and comprehensive manner which makes the book attractive to the 

reader. While at the same time the author brings j 
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buys it will regret 


ent and experience to 
upon the every-day details of an Advocate’s life, ect wath admirable results 
Po a ee 1 has been said to indicate the highly practical and valuable 
of the work, which may safely be commended to the attention alike of the lay 
public and of all Indian Lawyers.”’—£Anglishman. 
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Late Reader in Indian Law to the University of — 


An Introduction to the Study of* 
madan Law. Demy 8vo, cloth, pp. 151. 
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* This little — aims &t lightening the task of the student who is entering t 
— ef this dificult and complex subject. Commencing with a sketch of Mahomet 
a legislator, and the Kaqpa@ as a law-book, it proceeds to trace the devek 
Muhammadan Law, both orthodox and otherwise, and its growth im It 
Muhammadan rulers. The last two chapters are taken up with the history and pe 
footing of Anglo-Muhammadan Law, and an outline thereof. Fhe authors long © 
ence, when he was reader of Indian Law at Cambridge, has enabled bim to meet ti 
wants of the student.” —Zaw Temes. 


*« We tlvink that the author has acted wisely by distinguishing by the presz" 
that small fragment of the Muhammadan Law which the English government enfc 
by its own tribunals. Very thoroughly has the author dealt with this f — 
those who desire to make some acquaintance with this branch of Indian Jars 
we recommend the above book with every confidence.” —Law Magasins and Review. 


‘The book is well and carefully written, showing a good — facts'and i, 
— a wide and judicious reading of authorities on the subject,—as well have t 


expected from the late accomplished Reader of Indian Law in University.’ 
A static Quaterly Review. “a 


i i . 

A Digest of Anglo-Muhammadan Law. Setting for 
in the form of a Code, with full references to modern —— nc! 
authorities, the special Rule now applicable to Muhamt 
as such by the Civil Court of British India Demy. 4 
PP- 495. Rs. 15- 


" Sir Roland has admirably performed his difficult task. His Digest 
the first time, in a complete manner the laws now applicable to Mahe 
by the Indian Courts, together with full references to ancient and modern 3 
and to the ruling decisions of the judges tug. as a work of technical 
also takes a high place. It is by no means the first service of the kind 
Wilson has rendered to India ; but even if it stood alone he would have 


not unworthy of his own reputation or of the great University im which he so lo 
ably represented Indian Law." — The Times. 





** The volume is an interesting one even for the — reader, i i 3 E 
should be able to get up Angio dhon Law from the * Diges§” with te 
possible trouble.""—Afadras Times. , * 3 


'‘ This work will be a welcome addition to the somewhat scanty 
English writing upon this branch of Indian Law... 
spared to make the rules and decisions visible at a glance. — 
whole work well and clearly printed." — Times of india. 
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“Sir Roland Wilson grapples with a complicated — 
admirable and efficient —— His statements of —— oe 


lucid and intelligible, and this Digest should form 


who are called upon to deal in any way with the Muhammadan © 
Home, News. 
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